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Political ethics strengthens citizens’
trust in political institutions and
therefore matters to the quality

of democracy.

Recent studies show that perceived
levels of trust in parties, parliaments
and governments have been falling
over the past two decades.

The perceived decline in trust in
political institutions has coincided
with an increase in political
corruption scandals and a poor
record in clarifying what integrity
standards should be and how they
should be enforced on politicians.

Despite the growing body of legal
and formal norms regulating the
conduct of those holding elective
or appointed political offices and
the establishment of supervisory
bodies responsible for monitoring
and enforcing those norms, the
regulatory outcomes seem to have

not matched citizens’ expectations.
Hence, the question unfolds: what
can political parties, parliaments and
governments do to set and uphold
the highest integrity standards for
their members and, consequently,
help improve citizens’ trust in
political institutions?

This book tries to answer this
general question by identifying

the expectations of citizens and
politicians regarding ethical conduct
in politics and the reputational risks
associated with unethical conduct in
the discharge of duties; mapping self-
regulation measures implemented
within political parties, parliaments
and governments to mitigate these
integrity risks; and studying how
politicians and citizens respond to

a selected number of self-regulation
efforts to improve ethical standards
in politics.
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Foreword

Political ethics and integrity have always been paramount

to the Francisco Manuel dos Santos Foundation.

The quality of democracy and the trust of citizens in public
institutions entirely depend on the irreproachable ethical behaviour
of public officeholders. A deficient democratic state, weak institutions
and the widespread mistrust of citizens in political power will hardly
create a wealthy and developed society or a stable and buoyant

economy.

This study sought to look into these realities by capturing citizens’
perceptions of political ethics and integrity as well as political

officeholders’ perceptions of their own conduct.

A genuinely free and developed society is grounded in high levels
of trust in its institutions. Such credibility is built and sustained by
the exemplary behaviour of public institutions, the adoption of
procedures that ensure their proper conduct, and the investigation

and punishment of any deviations.

Not all people are mindful of these different layers of analysis and

scrutiny, especially those who wield political power.

This study shows that citizens are increasingly concerned with

the behaviour of political officeholders, and that their concerns go far

Corruption is seen as a pathological and legally punishable offence,
which is why its control is now the competence of criminal police
bodies and legal entities. However, citizens’ view of political

ethics goes beyond corruption. Citizens are also concerned with
officeholders’ behaviour, which is highly criticised for not complying

with the ethical standards expected of those in positions of power.

Therefore, it is expected that political officeholders show high-
levels of awareness of the required ethical standards, and that public
institutions adopt self-regulation mechanisms to evaluate and control

the exercise of power.

Today, the mere delegation of this control to the judicial sphere or

the scrutiny of external entities seems to no longer suffice.

This was the reflection that the authors of this study have brilliantly
carried out. Therefore, | would like to thank Luis de Sousa and Susana

Coroado, renowned researchers in this field, for their excellent work.

It is essential, now, that the reflections and conclusions of this
work generate a comprehensive debate to improve the quality
of democracy in Portugal, which has proved crucial to our

development as a society.

Gongalo Saraiva Matias
President of the Board of Directors of
the Francisco Manuel dos Santos Foundation

beyond illegal or criminal acts — of which corruption is an example.
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Chapter1
Introduction

1.1. Ethics and democracy

Our analysis begins with a key normative assumption on the nature
of politics: any democracy “must operate under some basic shared
understanding about the common good” (Etzioni, 2014).

This “naturally sound condition of politics” (Philp, 1997: 445-446)
entails that power in a democracy is delegated and entrusted, and that
its exercise is bounded by a set of guiding principles (Warren 2004:
332) enshrined in rules and procedures and “historically embodied
in the institutions through successive generations” (Beetham, 1994
27). The idea of an overarching public interest at the heart of the
notion of democratic politics is not consensual. Some believe that
there is no such thing as public interest but a competition of various
private interests over resources managed and distributed by the
political system (Beetham, 1994: 27). Yet, the fact that politics, and
government, are at the intersection of a myriad of private interests,
does not necessarily preclude a notion of public interest resulting
from contested hierarchies and interpretations of what those core

principles underpinning the exercise of entrusted power ought to be.

The International Encyclopaedia of Ethics defines Political Ethics

as the practice of making moral judgements about political action
and the study of that practice (Thompson, 2019). It further develops
the concept by dividing it into two normative branches: the ethics
of process (or of office), which focuses on public officials and the

methods they use; and the ethics of policy, which concentrates

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1 | Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes

on judgements about policies and laws. The object of the present
document is the former, the ethics of office. Internally, the
enforcement of an ethics regime was intended to improve the ethical
standards and performance of public officials and, externally, to regain

the confidence of the public.

Itis in this framework of representative democracy that the issue

of ethics in public life arises. Managing ethical standards in political
life has direct and indirect implications on the quality of democracy.
Politicians are often called upon to make decisions between
competing interests: the interest of their party; that of their voters; the
local, regional, or national interest; and their personal interest (Saint-
Martin, 2009). These various interests are not always harmonious and
compatible, and it is not always clear for officeholders to discern what
comes first, i.e., to distinguish between their primary interests (the
principal goals) and secondary interests (the personal or self-serving
goals). Tensions may arise that not only compromise the judgement

of officeholders but also have implications for the

integrity of decision-making and the reliability of outcomes.

What can be considered unethical conduct occurs in an institutional
setting permeated by social interactions between officeholders and
end-users with different goals and motivations. For each office with

entrusted power, in a modern society, there are norms that prescribe
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how officeholders are expected to perform their roles and guide their
interactions with end-users. Therefore, officeholders in a democracy
cannot be the sole judges of what is or is not proper conduct in the
discharge of duties. These required and prohibited behaviours “are
defined by norms that are socially determined” and result from

“the standardised expectations of those who are aware of the
particular status” (Truman, 1971: 347). There is widespread consensus
among authors that political corruption cannot be defined only as
law-breaking conduct/practice but should also include a series of other
instances considered ethically wrong, regardless of whether they fit

or not standard legal categories (Andersson, 2017: 60-61). So, when

we use the term “breach of duties”, we are referring to both legal and
social standards governing an institutional role embedded in a society’s
normative system (Johnston, 1996). In other words, political
corruption, defined as unethical conduct in office, not only constitutes
a breach of rules but also a breach of trust and expectations governing

an institutional role.

If political corruption goes beyond what is proscribed by law to
include standardised expectations, the immediate question that arises
is what those standards of what is or is not corrupt behaviour are and
how consistent is their understanding in society. From this standpoint,
political ethics is a disputed and multidimensional construct.

Are officeholders’ interpretations of those standards defining what

is and what is not corrupt behaviour convergent with those held

by citizens? Ethical standards regulating the conduct of officeholders
and their interactions with citizens or legal entities are not static.
The rapidly changing socio-economic environment raises new
tensions, new integrity risks and new expectations as to how elective

officials should exercise their mandate. Scholars and international

organisations have tried to understand the boundaries of acceptable
conduct in politics through survey methods. In examining conduct,
the OECD makes a useful distinction between behaviours that

are illegal (i.e., against the law), which covers criminal offences to
misdemeanours; unethical (i.e., against ethical guidelines, principles,
or values); and inappropriate (against normal convention or practice).
The boundaries between these categories, particularly the latter two,
may be fuzzy. In recent years, there has been a shift from traditional
individual-oriented values associated with political offices, such as
impartiality, legality and integrity, to a new set of system-oriented
values, such as efficiency, accountability and transparency (OECD,

2000). However, more research is needed in this domain.

1.2. An explosion of political ethics regulation

Most research on political corruption focuses on unveiled illegal and

unethical conduct and legislative responses to those deviant practices.

An important component of designing a more robust integrity system
is to identify the practices, actors, processes, and organisations that

seem to be having some success in managing ethical conduct.

The conduct of political actors can be positively changed and steered
by changing the context in which they exercise their duties and
functions. Institutional settings have been designed to guide elective
officials to always place ethical standards and expectations about
those standards at the top of their priorities when making decisions
and acting upon issues — to be able to discern ethical risks and know
how to avoid them — and to motivate them to always act according
to standing ethical standards by default. Setting ethical standards for

elective officials should:

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1 | Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes

/8



+ Discourage wrongdoing (through effective disciplinary action)
and encourage proper conduct (through a complex mixture

of responsibilities and incentives)

» Make expected conduct easy to put into practice (unethical

conduct should not be regarded as an easier or cheaper option)

o+ Protect elective officials from unnecessary risks and ethical

dilemmas

+ Be framed within the regulatory system that guides

officeholders and assists them in solving ethical dilemmas

» Reward ethical conduct and punish wrongdoing.

The growing demand for efficiency, accountability and transparency,
paired with a certain degree of credibility deficit, has led political
actors and institutions to review and adjust their prescribed norms,
oversight and enforcement to ensure that the actual conduct

of officeholders corresponds to the public’s expectations.

Many countries have adopted more comprehensive policy frameworks
to regulate political ethics since the 1970s. Countries responded
through a complex mixture of internal and external regulations

and supervision governing the ethical conduct of individual and
collective political actors. A wide range of legislative measures have
been adopted, covering, among others: political financing; financial
disclosure; incompatibilities, impediments and disqualification; and

lobbying. Four trends can be identified:

1. There has been a significant expansion of the legislative
framework regulating political ethics in most European countries,

particularly over the last 20 years, which coincided with the

establishment of GRECO's’ review mechanism and the adoption
of the United Nations Convention against Corruption (David-
Barret, 2015).

2. This move towards ethics regulation in political life has been
driven by both internal (e.g., political crisis and corruption
scandals) and external factors (e.g., increased international
concern with ethics and transparency in politics) and has
benefitted from developments in the private sector which
expanded to the public sector (De Sousa, Sanches, Coroado,

2022).

3. Regulatory frameworks have evolved considerably over the
years, and “they are much more elaborate and intrusive than in the

past” (Juillet and Phélippeau, 2018).

4. Setting norms for individual and collective political actors
through dedicated legislation has been the easiest part of this
regulatory process but establishing a sound supervision

framework has proved daunting in many countries (Batory, 2012).

Reforms seem to have been triggered by the combination of domestic
and international drivers. At the domestic level, media scrutiny and
scandals, the emergence of new political players, increased issue
politicisation and a more interventive role of the judiciary in this
domain. And at the international level, the significant role played

by international governmental organisations (such as the OECD, OSCE,
COE, Interparliamentary Union, and the EU) and non-governmental
organisations (such as Transparency International, Global Integrity, IDEA
and rating agencies) in promoting, advocating and persuading national

governments to adopt a series of reforms in this domain.
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Setting ethical standards by hard or soft law has been the easiest part
of the regulatory process; formatting, adopting and creating effective
material and political conditions for oversight and enforcement
bodies to perform their mandates with independence, efficiency, and
efficacy has been more problematic. There is a visible lack of capacity
of oversight bodies at two levels: in terms of their capacity to
enforce norms in a timely, adequate, and dissuasive manner through

a combination of sanctions and incentives; and in terms of their
capacity to collect and treat information about the regulatory impact
of those norms on the conduct of target actors. Most regulatory
efforts have not been properly designed and enforced, thus projecting
an image of slackness and impunity. The overall perception is that
there is no willingness and commitment from the political class to

improve and uphold ethical standards in political life.

Compliance with ethics regulations exists when individuals fear direct
sanctions resulting from the infringement of legal and deontological
norms governing their conduct in office and are concerned with

the reputational implications their conduct might have. In the age

of social media, individual misconduct is amplified, and personal

and institutional reputations are quickly and, sometimes, irreparably
damaged. For this reason, integrity management in political life cannot
rely solely on external legal frameworks, oversight, and enforcement.
Self-regulatory measures, such as internal codes of conduct and

disciplinary bodies, are also important.

1.3. Learning from business ethics regulation

Some authors argue that political ethics regulation was influenced

by or a consequence of regulatory efforts taking place in the private

sector (David-Barrett, 2015; Saint-Martin, 2009; Stapenhurst and
Pelizzo, 2004). Compliance in the private sector sets benchmarks for
public ethics, including political ethics. Therefore, it becomes relevant

to explore this literature.

Studying compliance in the private sector is not easy due to the lack
of comparable data on the enforcement and appropriation of rules.
Compliance policies and procedures are routinely adopted, but very
few companies track breaches. A PwC'’s study found that the number
of CEOs forced from office for ethical lapses remains quite small (only
18 such cases at the world’s 2,500 largest public companies in 2016).
Still, dismissals for ethical lapses have been rising as a percentage of all
CEO successions. Globally, dismissals for ethical lapses rose from 3.9
per cent of all successions in 2007-11 to 5.3 per cent in 2012-16, an
increase of 36 per cent.” In practice, it is hard to decipher if compliance
efforts in the private sector are moulding the conduct of employees
by looking at enforcement data. Parallel evidence from perception-
based studies on the importance of codes of conduct within
organisations of the private (and public) sector seems to point in the
direction that codes of conduct have a positive impact on employees’
attitudes and behaviours (Thaler and Helmig, 2016).

1.4. Learning from corruption control approaches:
internal (organisational) and external (systemic)
control

Theorising on corruption control has evolved very little over the
years (Ashforth and Anand, 2003), despite the growing academic
and policy relevance of corruption. This is particularly the case with
political corruption. Moreover, the literature on corruption control

does not elaborate on the interrelationship between a variety of ethics
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regulatory measures and procedures, such as those developed inside
political institutions (e.g., financial officers, internal audits, risk
assessments, corruption prevention plans, ethics committees, internal
codes of conduct, etc), and those adopted at the system-level (e.g.,
public aid to parties, financial disclosure regimes, external ethics
oversight and enforcement bodies, general codes of conduct, etc).

For example, laws on political financing often require parties to submit

their annual accounts to an external oversight and enforcement body.

Parties are also required, under the same law, to appoint financial
officers responsible for the party’s daily financial management and
have their accounts audited internally prior to submission. Some
parties carry out an integrity screening during the selection of their
candidates to mitigate potential reputational risks.

This internal procedure does not preclude candidates from disclosing
their assets and interests to an external oversight and enforcement
body. Some external controls will work more effectively if there

are internal controls in place. Others will work disconnectedly, and,
in some cases, external controls will serve as an excuse for the lack

of investment of political institutions in internal controls and the
lack of accountability for upholding higher standards of integrity to
its members. The attempts of political parties to manipulate extrinsic
ethics regulation during the law-making process and favour external
supervision reduce internal drives to improve their own ethics’ rules,
mechanisms and procedures, and to uphold their own high ethical
standards. Moreover, “controls that rely on bureaucratic behavioral
restrictions appear inconsistent with, or even contradictory to,
approaches that attempt to engender a sense of mutual responsibility
for value-based ethical behavior” (Lange, 2008: 711). In contexts where

political actors systematically deny the existence of integrity risks and

problems of a deontological nature, top-down approaches to enforcing
ethics rules are likely to offer a limited and inconsistent approach

to ethics regulation. By contrast, in contexts where there is a shared
understanding of those problems and their reputational impact, and
political actors take the initiative and the responsibility to set value-
based norms and sanctions for their members and enforce them,

results are likely to be more consistent.

1.5. Overview and structure of the report

In order to try to understand the impact that the perceived decline in
ethical standards in politics has on levels of trust and satisfaction

with democracy, four interrelated research questions will guide our
inquiry into political integrity: (RQ1) “What ethical and unethical
conduct in political life is expected by both citizens and politicians?”;
(RQ2) “How is the reputational risk associated with unethical conduct
perceived by both groups?”; (RQ3) “What measures have parties,
parliaments and governments implemented to mitigate these risks?”,
and (RQ4) “What is the perceived effectiveness of these measures, i.e.,

what is their reputational impact?”.

This report is organised into six parts, three of which address

the above research questions on an empirical basis. Each RQ was
addressed using specific methodological approaches. We used the
survey method complemented with exploratory focus groups for RQ1
and RQ2, the checklist method for RQ3 and the experimental method
for RQ4. The use of different methods enabled us to approach our
RQs from different angles.

In Chapter 2, we reflect on the relationship between ethics and

trust in politics and how the latter has evolved over time vis-
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a-vis different political institutions. We do so by exploring the
Eurobarometer survey data on trust in institutions across EU
countries. In Chapter 3, we try to answer RQ1, “What ethical and
unethical conduct in political life is expected by both citizens

and politicians?” and RQ2, “How is the reputational risk associated
with unethical conduct perceived by both groups?” by using
individual-level data from two original sources: a survey questionnaire
on political ethics applied to the Portuguese MPs and Local Elected
Officials (Mayors and Aldermen) developed under the auspices of this
project, and a similar citizens’ survey implemented in parallel as part
of the FCT-funded EPOCA project.” The questionnaire’s design took
stock of previous survey studies on political ethics (Peters and Welch,
1978; de Sousa and Trides, 2008; Allen and Birch, 2015).

In Chapters 4 and 5, we address RQ3 “What measures have parties,
parliaments and governments implemented to mitigate these risks?”
through a comparative analysis of two dimensions of ethics self-
regulatory efforts: (i) internal codes of conduct or similar regulations
and (ii) the internal bodies responsible for their oversight and
enforcement. In Chapter 4, we delve into the notion of political
ethics regulation by exploring its three main components — norms,

oversight, and enforcement — and the three types of regulatory

models — command and control, self-regulation, and meta-regulation.

Chapter 5 provides a comprehensive overview of ethics
self-regulation measures taken in all EU27 Member States plus the
UK, at the party, parliamentary and government levels to take stock
of common trends and good practices. In addition to this cross-
country mapping, we selected five cases (France, by Eric Phélippeau

and Sofia Wickberg; Portugal, by the authors of this report; Spain,

by Manuel Villoria and César Cruz; Sweden, by Staffan Andersson and
Thomas Larue; and the UK, by Elizabeth David-Barret) for a contextual

analysis of different regulatory approaches.

In Chapter 6, we address RQ4, “What is the perceived effectiveness

of these measures, i.e., what is their reputational impact?” using

an embedded survey experiment. In this conjoint experiment,
respondents were primed with information on ethics self-regulatory
reforms proposed by two potential candidates to test what set

of measures affected their choices. Whereas by comparing MPs” and
citizens’ responses to a similar set of surveyed questions, we sought to
assess the degree of (dis)agreement regarding expected standards of
ethical conduct in political life. The conjoint experiment explored

the causal effects of ethics self-regulatory efforts on citizens’ choices

of their representatives.

This research complements other recent works focusing on the
performance of political ethics self-regulation.* While there is ample
consensus on what should constitute the essential elements of a sound
integrity system and a growing convergence of self-regulatory efforts

on political ethics across European democracies, public perceptions
about the effectiveness of these measures in safeguarding political
integrity remain negative overall. This report contributes to this source
of comparative information on political ethics self-regulation in Europe
by mapping (i) internal codes of conduct or similar regulations and (i) the
internal bodies responsible for their oversight and enforcement at the
party, parliamentary and governmental levels, to highlight best practice
and facilitate a constructive debate on innovative strategies to strengthen

ethical standards in political life and restore levels of political trust.
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Chapter 2
Ethics and trust in politics

2.1. Ethics and trust in political life: why does it
matter?

The elective office is about representation. Not everyone is available
or willing to run for office. Power is delegated by vote to those who
are willing to commit their time and effort to the public cause on the
assumption that they will be responsive to voters’ needs, problems and
demands. Citizens expect elective officials to advance their interests,
but they also expect them to serve and protect the public interest

on a daily basis. Citizens want to see governments managing public
resources with impartiality and efficacy, parliaments legislating for the
common good, political parties being transparent about

who and what interests they represent and, above all, they want to
see them attracting the most capable and responsible persons for the
job, and want to see politicians with competence and integrity. The
observance and enhancement of these guiding principles are the basis

of democracy.

“The capacity of a political system to engender and maintain the belief
that existing political institutions are the most appropriate or proper
ones for the society” (Lipset, 1959) depends not only on the ability to
provide for the well-being of citizens but also on the capacity to
safeguard that the performance of political institutions is conformant
to higher ethical standards. The immediate question that pops into
one’s mind is: What are the ethical standards by which citizens judge

a given conduct or practice as unacceptable in politics?

In order to make such a moral judgement, do citizens need to have
a clearer idea of what would have been right in the first place
(Hindess, 1997), what is the “naturally sound condition of politics”
(Philp, 1997) and “the distinctive ends to which political activity

is directed” (Heywood, 1997)? Do people distinguish actions or
conducts from the individuals who make them? Do they value
integrity (predisposition to act ethically), taking other personality
traits into account? Do they judge the conduct of politicians in the
same way when the actions for which they are judged result from
the contribution of different individuals? The problem is more
complex than the information we can distil by contrasting political
elite and citizens’ judgements of real-life integrity scenarios and

deserves to be studied in depth.

The definition, understanding and observance of ethical standards
governing the exercise of elective office are essential to building
a relationship of trust between citizens and their representative
institutions and, consequently, to secure continued support for

democracy. Ethical standards have been voiced and cited countless

times in democratic constitutions, codes of conduct, anti-corruption

conventions, and numerous legislative packages regulating political

ethics, namely:
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+ Transparency (the duty and expectation of making all
government acts public, to keep the citizens informed and to
unravel private interests that may conflict with the collective

interest)

+ Accountability (the duty and expectation to act in a responsible

manner and to be responsible for one’s actions before citizens)

 Legality (the duty and expectation to act in accordance with
the law)

« Impartiality (the duty and expectation that decisions will be

objective and merit-based, without bias or prejudice)

+ Integrity (the duty and expectation to act honestly and in the
public interest).

These and other standards have been moulded over time and
constitute normative legacies that institutions have tried to put into
practice with greater or lesser success. Their understanding

and observance are not uniform across social groups. People might, for
instance, condone a certain conduct in office if it concerns an elective
official from the political party in which they vote or with which they
sympathise. Norms are floating signifiers, and they may mean different
things to different people, hence the need to enshrine standardised
definitions in regulations, with legally enforceable requirements and
voluntary codes to guide officeholders. Adopting ethical standards for
elective officials is a fairly straightforward and easy task; interpreting
and enforcing those standards consistently and ensuring their
appropriation by officeholders is more complicated and requires

a great deal of institutional investment.

Politicians, parties, parliaments, and governments can only be trusted
if they are seen acting honestly, fairly and reliably. Political trust not
only increases democratic legitimacy but also inspires

trust in public services, which, in turn, creates a favourable
environment for businesses and promotes the flourishment of civil
society. In short, trust is the glue that keeps democratic societies

together (Dosworth and Cheeseman, 2020).

In this contextual chapter, we intend to provide an account of how
political trust has evolved over time across Europe and in Portugal
and the extent to which this has coincided with a perceived decline

in ethical standards in political life.

2.2. How has trust in political institutions evolved?

Political parties, parliaments and governments are core political
institutions in a representative democracy. Parliaments and
governments are directly and indirectly elected by the citizens in every
legislative election, and they are accountable to and expected to
perform on behalf of the citizens. Political parties are constitutionally
recognised as centrepieces of democracy. Levels of trust in these core
political institutions are sensitive to their institutional performance
and the conduct of their members. Drawing on Eurobarometer

data collected over the last two decades, we were able to scan

a longitudinal decline in political trust in Portugal in comparison to the

EU average.

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /

14



2.2.1. Comparative trends in levels of satisfaction with
democracy and political trust in Europe and Portugal

Across Europe, levels of satisfaction with democracy (Figure 1) tend
to stand, on average, above 50 % and to be substantially higher than
levels of political trust, apart from the countries worst affected

by the European sovereign debt crisis, such as Portugal. Although
levels of satisfaction with democracy, and the levels of trust in the
government, in particular, are not solely affected by citizens’ attitudes
towards political institutions, the period of 2010-2013, at the financial
crisis peak, was particularly damaging to both political trust and
satisfaction with democracy in the EU. This was the case in Portugal
from 2008 until 2013. The country’s poor economic performance
impacted citizens’ trust in their government’s ability to handle the
crisis and, consequently, their satisfaction with democracy. The series
of corruption-related scandals in the intersection between politics and
the banking sector aggravated the decline in the levels of trust and

satisfaction with democracy.

Electoral cycles and the prospects of alternation may represent the
turning of the page on the incumbent’s poor scoring in the macro-
management of the economy and/or poor handling of misconduct

by some of its cabinet members. Although satisfaction with democracy
began to rise in 2014, which coincided with a positive response

of financial markets to Portugal’s handling of the bailout programme,
trust in the government was still in decline. With the 2015 Portuguese
general elections, the increased satisfaction with democracy coincided
with a sharp increase in trust in the government. Hence this juncture
could be interpreted as the turning of the page. The austerity measures

adopted by the centre-right government have been met with
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street protests since 2012. The marginal victory of the centre-right
coalition (PaF - Portugal a Frente) in the 2015 general elections was an
indication of voters’ discontent with the incumbent’s handling of the
economy. Growing popular discontent was exploited in electoral terms
by the left, depicting the incumbent as radical neoliberals plotting
against the welfare state and accusing them of using the EU/IMF
Memorandum of Agreement as a blueprint for implementing austerity
measures that they had desired all along. In the end, the Pif coalition
capitulated before a minority government led by the Socialist Party,
which had been able to strike a historical parliamentary agreement
with both left-wing parties, Bloco de Esquerda and the Portuguese
Communist Party. Although general elections in critical periods may
increase trust, such change in attitudes may not be sustained in the
medium and long term. Indeed, alternation in 2015 sharply increased
the levels of satisfaction with democracy in Portugal, but these have

been declining since 2017.

Overall, political trust has followed a similar trend as satisfaction
with democracy, fluctuating downwards over the last two decades,
both in the EU and in Portugal, and improving slightly after 2015.
Trust in political parties (Figure 2) has remained low across the EU
throughout the last two decades (on average, below 20 %), whereas
trust in parliament (Figure 3) and government (Figure 4) has been

declining since the turn of the millennium.

Despite the overall trend of decline, levels of trust fluctuate over
time. Fluctuations can be influenced by regular political events,

such as electoral cycles, disruptive political events, such as political
scandals (e.g., the familygate scandal in 2019)° or political and financial

crises (e.g., the fall of the socialist government in 2011 following
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the rejection of an austerity package). These fluctuations seem to Figure 1 Satisfaction with democracy in the EU and Portugal, 2001-2022

affect national governments and parliaments to a greater extent and, 5o
07

to a lesser extent, political parties, which are consistently the least

.
trusted of all political institutions. Governments and parliaments were :Z;
particularly affected by the sovereign debt crisis, registering the lowest co%
value of trust in 2013.
40%

Throughout most of the past two decades, Portugal’s levels of trust 30%
in parliament remained above the EU average (Figure 3). Levels 20%
of trust in political parties (Figure 2) have remained consistently 10%
low in both Europe and Portugal. Trust in government (Figure 4) has 0% i m S o8 Se SO dnNmYLe N o8 R
declined since 2003, during José Manuel Durdo Barroso’s leadership, "N R RIRRARIRRIRIRI/RIR/IRRI/RRRR
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majority in 2005 and its re-election in 2009, but remained below
EU’s average during the sovereign debt crisis, recovering again after Source: Standard Eurobarometer
the 2015 general elections, which led to an unprecedented historical Figure 2 Trust in political parties in the EU and Portugal, 2001-2022
compromise: the rise to power of a minority socialist government
supported by a parliamentary agreement with the radical-left parties 25%
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Figure 3 Trust in parliament in the EU and Portugal, 2001-2022 the EU average, while average levels of political trust in Portugal tend
ot to be aligned with the EU average over the last two decades. However,
this comparison can be misleading since the inclusion of post-
5% communist democracies lowers the EU average. When we only look
40% at EU-15 countries, Portugal does not stand well in the general picture,
20% with average levels of satisfaction with democracy and political trust
below the EU-15 average (satisfaction with democracy -23 %, trust

20% . . . . .
in parliament -9 %, trust in government -6 % and trust in political

10% parties -5 %) (Figure 5).
0% . . .. . . . . .
R R N T T T S N R R Figure 5 Average levels of trust in political institutions and satisfaction
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Figure 4 Trust in government in the EU and Portugal, 2001-2022
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Overall, trends of trust in political institutions across Europe seem to

@ Trust in Government (EU) @ Trust in Government (PT) . . .
be quite stable, though in decline over the last two decades. Electoral

cycles have impacted trends positively, but the effects tend to level

Source: Standard Eurobarometer

) ) ) ) off after elections. Therefore, the possibility of making incumbents
Average levels of satisfaction with democracy in Portugal stand below
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accountable for their unethical conduct at the ballot box does not
seem to change the trustworthiness of these institutions. Political
trust also seems to improve when government outcomes are positive.
If people perceive that their economic condition is improving because
of government policies, they seem to be more satisfied with their
democracy and, therefore, trust their national political institutions
(Christmann, 2018). The opposite also seems to be true, with levels of
political trust and satisfaction with democracy declining in austerity
contexts. That said, political parties tend to be the least trusted
political institutions across Europe, including in Portugal, a trend that

has remained stable throughout the whole period.

2.2.2. Trends in political trust in Portugal

Looking more closely at the data on Portugal, the levels of trust

in the major national political institutions were higher than the

levels of satisfaction with democracy during the early years of the
millennium, which means that other factors accounting for democratic
support were at play (Figure 6). After the 2015 elections, trust

in political institutions has been on the tail end of people’s positive
response to the incumbent’s handling of the economy, at least until
the breakdown of the pandemic crisis. In other words, the positive
increase in levels of trust is unrelated to the investment in institutional
performance and the reinforcement of ethical standards in political
life. The recurrent episodes of misconduct in office at the government
and parliament levels did not seem to affect the citizens’ improved
trust in these institutions as long as they felt satisfied with

government outcomes.

Figure 6 Trends in political trust and satisfaction with democracy in Portu-
gal, 2001-2022
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@ S atisfaction with Democracy (PT) Trust in Political Parties (PT)

Trust in Parliament (PT) @ Trust in Government (PT)

Source: Standard Eurobarometer. SWD (PT) = satisfaction with democracy in Portugal; TrustPP (PT) = trust

in political parties in Portugal; TrustPA (PT) = trust in political parties in parliament in Portugal; TrustG (PT) = trust
in government in Portugal.

Below, we analyse the trends for each of the dimensions of political
trust — i.e., trust in political parties (TrustPP), trust in parliament

(TrustPA) and trust in government (TrustG) — represented in Figure 6.

2.2.2.1. Trust in government

In Portugal, the most severe yearly drops in trust in government
were measured during the first decade of the millennium (2003-2004
and 2009-2010, both by 12 percentage points). Political crises,

such as PM Barroso’s resignation in 2004 to take up the Presidency
of the European Commission, the scandal-ridden centre-right
coalition government led by PM Santana Lopes, and the 2011-2015

financial crisis are associated with lower levels of citizens’ trust
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in the government. By mid-2012, fiscal consolidation and structural
reforms carried out under the bailout started to positively affect
confidence levels in the economy and brought financial stability

to the eurozone. Trust in government started to improve in 2013,

at home and among global financial markets, after successful auctions
of sovereign debt bonds and the lowering of bank rates to aid
recovery. The Constitutional Court’s decisions in late August and mid-
September, which reverted some austerity measures, counteracted the
government’s planned budget cuts (Coroado et al., 2017).

Trust in government declined again in 2014, even though Portugal was
back on track and preparing to exit its bailout programme. Increased
trust in government is also recorded when there is an alternation

in office, indicating renewed hope for the future direction of the
country. The highest yearly rise in trust in government (24 percentage
points) was registered after the 2015 general elections, confirming

the view that people expected a different response to the crisis.
However, these levels were not maintained. Two years after the
resurgence in trust in the Portuguese government, trust in government
declined again, remaining consistent with a decline in satisfaction with

democracy.

2.2.2.2. Trust in parliament

Levels of confidence in the Portuguese parliament stood higher than
any other political institution in the early years of the millennium and
higher than the levels of satisfaction with democracy for most of the
first decade. Trust in parliament seemed to respond with delay to
fluctuations in levels of satisfaction with democracy until 2009, when
it began a downwards slope, reaching the lowest value in 2013 (13 %).

The most severe yearly drops in trust in parliament were measured
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during the two Socialist majorities (2006-2007, by 8 percentage
points, and 2009-2010, by 12 percentage points, respectively).

Trust in parliament improved slightly in 2013, coinciding with

a positive handling of the sovereign debt crisis but fell back in 2014,
closely tracking trust in government during the same period.
Satisfaction with democracy has improved apace since 2013, dragging
trust in parliament and government with it, with the highest single-
year rise registered in 2015-2016 (17 percentage points) and in 2016-
2017 (20 percentage points). The highest single-year rise in trust

in parliament was measured precisely during the same period (2015~
2016, of 18 percentage points). Trust in parliament has improved after

the 2015 general elections but was not restored to pre-crisis levels.

2.2.2.3. Trust in political parties

Public concern about ethical standards within party organisations and
transparency over their funding has been constant throughout the
past two decades. Public perceptions that the financing of political
parties has been insufficiently transparent and supervised have always
been higher in Portugal than in the EU: 71 % against 68 % in 2013° and
71 % against 58 % in 2017". Moreover, the percentage of respondents
who believe that too close links between business and politics lead

to corruption is higher in Portugal than in the rest of Europe (85 %
against 79 % in 2017). The political class has tried to respond to this
overall decline in trust in political parties, associated with a perceived
decline in ethical standards “by decree”, i.e., by throwing laws

at behavioural and organisational problems. Not surprisingly, seven
changes to the 2003 political financing regime® have been adopted

in less than two decades, which means, on average, one amendment

every two years. Concerns about party ethics are not confined to
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political financing issues alone. Levels of trust in political parties

have been consistently low (the lowest of all political institutions)
over the last two decades, with less accentuated fluctuations but
tracking closely to changes in levels of trust in government and
parliament. It is unclear whether levels of trust in political parties

have been sensitive to the country’s financial crisis since these have
remained stable and consistently low throughout that period. Other
political and institutional factors come into play. Trust in political
parties peaked in 2009 with the renewed Socialist majority but has
steadily dropped ever since. Levels of trust in political parties slightly
improve during electoral years but tend to fall back immediately after.
Surprisingly, people seem to suspend or downplay their concern about
the lack of transparency in party life, in particular their financing,
during elections, even though parties and candidates are more exposed
to undue financial pressures during electoral campaigns. Despite some
statutory innovations, parties have changed very little their modus
operandi over the years. Party funding remains opaque (de Sousa, 2014),
and citizens have little say in the daily running of political parties and
the selection of candidates, notwithstanding some not very successful
experiences of intra-party elections (Lisi, 2015; Razzuoli, 2009). These
and other institutional factors are likely to have negative implications
on trust. The fact that political parties operate in a highly protectionist
regulatory framework and the electoral system’s method for allocating
seats tends to favour major party formations has created the necessary
conditions for a dominant role of political parties, with positive (low
electoral volatility and party system stability) and negative (poor
enforcement of ethical standards, poor voice/consultation practices,

poor responsiveness) implications to democratic performance.

2.3. Is the decline in political trust associated with

a perceived decline in ethical standards in political

life?
Levels of trust in political institutions — government, parliament, and
political parties — have always differed across countries and over time
(Norris, 1999; Newton, 1999; Pharr and Putnam, 2000; van der Meer,
2010). A wide variety of mid-range theories have been developed to
explain observed variations. Among a series of explanatory factors
tested in different models of analysis, the dedicated literature signals
that, longitudinally, declines in political trust have been significantly
connected with the emergence of political corruption as an issue
of public concern (Theobald, 1990: 44). Some countries have been
more affected by political corruption scandals than others. However,

the trend has been consistent across the board.

Our basic assumption is that the perceived decline in ethical standards
in political life has contributed to this growing lack of trust in political
institutions, which constitutes one of the critical challenges of our
democracies. To make our claim more robust, we conducted an
unbalanced panel data analysis® covering the universe of EU Member
States (N=27+UK) with a total of 393 observations, thus ensuring
institutional and cultural diversity and sufficient data observations.
To date, very few studies on political trust have employed data panel

analysis (Levi and Stoker, 2000: 501).

We used Standard and Special Eurobarometer data since it covers
more years than other cross-national surveys for the intended
independent variables and is available online and freely accessible.
Our dependent variables are citizens’ levels of trust in the three

core political institutions: government, parliament, and political
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parties.'® Our core independent variables are four sociotropic (generic)
corruption measures for different governance levels.™ In this context,
a sociotropic measure is a perception-based measure of corruption
«referring to people, groups, situations other than the respondent
herself, and “generic” in the sense that the questions employed do not
specify any conducts, practices, or behaviours, but only capture the
respondents’ perception of the extent to which corruption prevails

(or has increased or decreased) in [..] institutions (national parliament
or government or local government)» (Gouvéa Maciel et al., 2022).

We have also included a dummy variable related to periods of crisis.
The literature suggests that periods of economic austerity are likely to
hasten and intensify this connection between a perceived breakdown
of ethical standards in political life and the decline of political trust.
Moreover, we have controlled for three classic socio-demographic
indicators at the individual level — gender, profession, and age —
which are vastly discussed in the literature as important determinants

of levels of political trust.

For the sake of parsimony, our statistical model has only included
these two sets of variables. We are aware that the model could

be more complex and comprehensive by testing other competing
explanatory factors of political trust. However, we believe that the
purpose of this chapter is not to engage with the current theoretical
debate but to highlight how robust and consistent the relationship
between longitudinally declining levels of political trust and
sociotropic (generic) perceptions of corruption at different levels

of government has been.

We used three different measurements of our dependent variables

collected from the Standard Eurobarometer: trust in government,
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trust in parliament and trust in political parties. For the independent
variables, we used four different measurements collected from the
Special Eurobarometer: perceived corruption at the local, regional,
national, and European levels. In order to capture the impact of the
financial crisis on trust, we decided to create a dummy variable
called “crisis period™ o for periods before 2012 and 1 for periods
after 2012."* The period of analysis covers 13 years, from 2006 to
2019.” Considering that not all indicators have the same periodicity
of publication and that some have changed this periodicity over time,
the period chosen allows us to harmonise different databases and
maximise the available data, where the missing data are exceptions.
The F-test and Breusch-Pagan Lagrangian test highlight the fixed
effects models as more convincing than pooled OLS (ordinary least
squares) or random effects models. Because perceived corruption

is correlated across different institutional levels, we included four
specifications to capture the association between perceived levels of
corruption at different government levels (local, regional, national
and EU) and citizens’ trust in the core political institutions (political
parties, parliament, and government)*“. Table 1 summarises the

estimated fixed effects models selected for the statistical analysis.
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Table 1 Estimated fixed effects models — main findings

Independent Variables

Trust in government

Perceived corruption in local
institutions

-0.180™

(-1.18)

Perceived corruption in regional
institutions

-0.192""

(129)

Perceived corruption in national
institutions

-0.256"

(-1.65)

Perceived corruption within EU
institutions

-0.073N°

(-0.50)

Crisis period (dummy)

-60.892"  -60.285"  -60.150" -42.170"

(-3.13) (-3.09) (-3.13) (-1.70)

F statistics

10.15 10.28 10.60 9.84

Source: Main Findings. *significant to 5 %; **significant to 10 %;

Note: T-test in parentheses.

Independent Variables

ek

significant to 20 %; “not significant.

Trust in parliament

Perceived corruption in local
institutions

-0.198"°

(-1.12)

Perceived corruption in regional
institutions

-0.212"

(124)

Perceived corruption in national
institutions

-0.266"

(-1.60)

Perceived corruption within EU
institutions

-0.078"°

(-0.64)

Crisis period (dummy)

-52.322"  -51.654  -51.528  -41.250"

(253) (249  (-250) (-1.44)

F statistics

8.62 8.82 9.33 6.93

Source: Main Findings. *significant to 5 %; **significant to 10 %;

Note: T-test in parentheses.
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ek

significant to 20 %; “not significant.

Independent Variables Trust in political parties

Perceived corruption in local -0.150™"
institutions (-1.59)
Perceived corruption in regional -0.162"
institutions (175)
Perceived corruption in national -0.171"
institutions (1.90)
Perceived corruption within EU -0.122"
institutions (1.96)

-28.080* -27.571* -27.518* -32.857*
Crisis period

(-1.89) (-1.87) (-1.85) (-2.09)

F statistics 6.51 6.46 6.68 235

ok,

Source: Main research findings. *significant to 5 %; **significant to 10 %; ***significant to 20 %; “*not significant.

Note: T-test in parentheses.

As the main results, we find robustness estimators in all three models,
given that the association between perceived corruption at different
government levels and citizens’ trust in the core political institutions

is negative and statistically significant. This impact is more strongly felt
during the aftermath of the economic crisis, in line with two key factors
in the literature that are significantly connected with the lack of trust

in political institutions: “the perception that high corruption has affected
values, culture and institutions”, and “medium-long term economic crisis;
high unemployment rate; [...] recession” (Mingo and Faggiano, 2020:
819). These analytical results are exploratory but strongly support our
claim that episodes of serious wrongdoing in the discharge of elective
office negatively affect people’s perceptions of corruption at different
government levels, which, in turn, undermines their trust in the core
political institutions. We would not go as far as to defend that “any form

of corruption is a betrayal of trust” (Alatas, 1999: 7-9), but in so far as
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corruption is also a betrayal of institutional trust other than a breach
of duties, it dishonours a social contract between trustees (citizens) and
fiduciaries (politicians), which is the essence of modern representative

democracies.

2.4. Chapter conclusions

The descriptive and panel data analyses of trends in political trust
in the EU and Portugal were not meant to advance knowledge on
the determinants of attitudes towards the core political institutions
of contemporary representative democracies but to provide a more
evidence-based contextual background to the ethics self-regulatory

efforts surveyed across Europe.

To give a full account of the determinants of political trust, we would
need to consider other explanatory factors in a more complex and
nested set of interactions. After all, these core political institutions
do not perform in an institutional vacuum; they are part of a more
complex political system. Hence, trust in these core democratic
institutions is likely to run in parallel and interact with trust in other
political and public institutions, such as the presidential office, the
local government, judiciary and law enforcement bodies, regulators,
and the public administration. That said, the overall picture is that
trust in political institutions (in particular parties and parliaments)
across European democracies has consistently ranked poorly,
regardless of a country’s level of development, constitutional

arrangement, legal tradition, or electoral system.

It could be argued that such persistent distrust in power in the liberal-
constitutional tradition, from Locke to Madison (Levi and Stoker, 2000),

is a rational and healthy critical attitude towards political institutions
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and politicians in a democracy (Barber, 1983; Warren, 1999). The theory
goes that citizens can always “throw the rascals out” during elections
and replace them with trustworthy parties and politicians (Klingemann
and Fuchs, 1995). But will citizens use elections to punish unethical and
untrustworthy conduct? How important are political ethics in punishing
or rewarding incumbents? Can we leave such a judgement solely in the
hands of citizens, given the asymmetries of information? What role
should political institutions play in elevating the ethical standards

of their members? How much distrust in political actors and institutions
can a democracy endure before an apparent “healthy suspicion” leads

to dissatisfaction and, more worryingly, turns into disaffection? Some
of these questions have been addressed more in-depth by the dedicated
literature. Hence, it is not our intention to dwell on this. However,
there is one aspect that seems to be missing in most analyses of political
trust: the role of political institutions in disciplining the ethical conduct

of their members.

The literature on regulation underlines the importance of regulators’
trustworthiness as a key ingredient to ensuring high levels

of compliance from the regulated (Ayres and Braithwaite, 1992). Studies
in this domain seem to convey the same message: “government officials
who act in a trustworthy manner are more likely to elicit compliance”
by the regulated, including “in circumstances where it may or may

not be rationally self-interested to do so” (Braithwaite and Makkai,
1994). Drawing from these findings, the main theoretical thrust of our
research is very straightforward and fills in this literature gap: political
institutions that make a credible commitment to upholding the ethical
standards expected of its members, even if it contradicts their (rational)

self-interest, are more likely to have a positive effect on citizens’ trust.
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Chapter 3

What ethical standards are
expected in polities?

3.1 Introduction

Ethical standards in politics constitute a disputed and
multidimensional construct. Academics have tried to understand the
boundaries of what should be considered acceptable and unacceptable
conduct in the discharge of political office through survey methods.
Surveys are too expensive (especially with the mass public) to be
repeated over time and to be replicated across countries. Surveying
political elites — Members of Parliament (MPs), Local Elected Officials
(LOCALs), judicial authorities, or even public employees — adds to
this complexity due to access limitations to the sources.

Not surprisingly, most studies have approached political ethics
through the citizens’ lenses alone. Albeit relevant, those studies
explored only half of the problem: outsiders” judgements and/or
expectations of the ethical standards that govern politics. From this
viewpoint, ethical standards in politics are assessed only from an

outside-in perspective.

Less frequent are studies that follow an inside-out approach, i.e., those
that are guided by the belief that ethical standards in politics derive
from the inner capabilities of the political elite to institutionalise

its own morale. Surveys conceived to specifically gauge how insiders
perceive political ethics have been confined to countries that fall into
the Anglo-Saxon tradition and have only approached MPs (Atkinson
and Mancuso, 1985; Mancuso 1993, 1995; Peters and Welch, 1978,

2002). To our knowledge, Pelizzo and Ang’s work (2008) is the only
attempt to assess political integrity in a distinct region through the
lenses of Indonesian MPs. The few examples that evaluated ethical
patterns across ‘different’ types of insiders were: the descriptive
analysis of the ethical standards of elective and administrative state-
level bureaucrats in New South Wales (NSW), Australia, conducted
by the NSW Independent Commission Against Corruption (NSW
ICAC, 1994, 2001); and the studies by Jackson and colleagues (Jackson
et al.,, 1994; Jackson and Smith, 1995) that compared second-level
state MPs in NSW, Australia, with their country-level American and
Canadian counterparts. These studies concluded that insiders seem
to display significant tolerance towards corruption and other forms
of misconduct in different cultural settings and political levels. What
seems to differ across insiders is the gradation of seriousness they

associate with unethical practices.

A third approach, the one this chapter adopts, avoids the previous
insider-outsider dichotomisation by exploring these perceptions

of integrity together, i.e., assuming that ethical standards in politics
are a symbiotic result of two pressures: the perceived levels of
integrity citizens expect from politicians, and the perceived levels
of integrity politicians expect from their peers. Indeed, it is this

grey zone, associated with discrepant interpretations of the ethical
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boundaries in politics, that becomes relevant to this research tradition

(Heidenheimer, 1970).

Following this comparative perspective, Atkinson and Bierling

(2005) attempted to identify, in the case of Canada, if the ethical
manifestations coming from insiders at two distinct geographical
levels — national and provincial — differed, or not, from the mass
public opinion. The authors of this study evidenced the existence

of a contrast between the ‘political elite vs the public’, i.e., an insider vs
outsider divide in terms of perceived ethical standards, thus confirming
previous evidence that the political elite displays more tolerance for
ethically dubious behaviour than the general public (Allen and Birch,
2012, 2015; M. Jackson and Smith, 1996; McAllister, 2000). Although
this may be the case in Anglo-Saxon countries, it may not hold for
other political cultures. Indeed, a study by Ko et al. (2012) shows that
South Korean public officials display lower tolerance towards grey
corruption than citizens. Regarding the Portuguese case, we found no

prior attempt to replicate this exercise.

But why is it relevant to contrast insiders’ and outsiders’ perceptions

of ethical standards? Because democracies function through a complex
system of principles and values — and expectations about them — of
which standards of conduct for officeholders are just a subset.

For each office of entrusted power in a modern democratic society,
there are rules and guiding principles that prescribe to officeholders
established, accustomed, and expected ways of behaving in the
exercise of their duties and in the discharge of responsibilities.

These required or forbidden behaviours are determined by culture

in the sense that they are modelled (and evolve) in response to value

change in society (Moreno, 2002) and are a product of the continued

repetition/routine of political institutions across time (Lessig,

2013; Philp, 1997). The fact is that irrespective of the origin of the
integrity patterns — whether internal, external, or both — it becomes
important to assess the standardised expectations regarding political

offices (Truman, 1971: 347).

The degree to which these formalised norms have created a fairly
consensual ethical framework governing public life (de Sousa, 2002;
Mény, 1996, NSW ICAC, 1993; Philp, 1997) is contingent on the way
the political elite institutionalised positive and negative behaviours
and practices, and the extent to which conflicting interpretations

of those standards were an object of public scrutiny (Pelizzo and Ang,
2008: 254). When these principles underpinning entrusted power are
widely shared and appropriated by both politicians and citizens

at large, guiding their conduct and interactions, political institutions
are likely to display “the attributes of trustworthiness, which assure
potential trustors that the trusted party will not betray a trust” (Levi
and Stoker, 2000: 476) and democracies are better guarded against

political corruption.

Therefore, the relevance of our study for democratic theory and
practice is straightforward: if expected standards of ethical conduct
displayed by both outsiders and insiders are discrepant, then such
conflicting interpretations may diminish the levels of trust in political
actors (Bowler and Karp, 2004) and, consequently, the levels

of confidence and satisfaction in the democratic system as a whole
(Gouvéa Maciel and de Sousa, 2018; McAllister, 2000). Moreover,
contrasting perceptions of ethics from the political elite and citizens
enable us to identify what needs to be requalified or, at least,

improved in terms of political ethics regulation and supervision.
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This is particularly relevant in the case of Portugal, where recent
political scandals took place in a normative vacuum and were met with

social disapproval.

Consequently, the main aim of this chapter is to answer two simple
questions: “What is perceived as ethical and unethical conduct
in political life by insiders and outsiders?” (RQ1) and “How do insiders

perceive the reputational risks associated with unethical conduct?” (RQ2).

We use the following sequence of sections to succeed in this
endeavour. First, we describe major survey studies on ethics, integrity,
and corruption implemented so far to help us identify evidenced-based
support for the assumption that politicians are more susceptible to

relativising political corruption than citizens.

Second, we present the data and methodology applied. The data
came from two survey studies on corruption-related issues recently
implemented in Portugal: an elite survey designed to inquire insiders
(national MPs, the Deputados da Assembleia da Repiiblica, and locally
elected mayors, the Presidentes de Cdmara Municipal, and Aldermen,
the Presidentes de Assembleia Municipal'®) about political ethics,
conducted under the auspices of the ETHICS project, funded

by the Fundagdo Francisco Manuel dos Santos (FFMS); and a mass
survey on perceptions and attitudes towards economic austerity
and corruption, conducted under the auspices of the EPOCA
project, funded by the Fundacdo para a Ciéncia e a Tecnologia
(FCT)." The ETHICS and EPOCA questionnaires were developed

in close affinity by the respective research teams, and the fieldwork
took place almost simultaneously between October 2020 and April

2021. These two elements make the current exercise unique since it

represents the very first attempt to compare mass-elite perceptions
of ethical standards from a Southern European perspective, using
items exclusively designed to answer similar social puzzles, with
data collection happening at the same time. We delve into the
particularities of ethical standards displayed by both insiders and
outsiders in Portugal, resorting to a multi-method approach, which
allowed us to explore the ethical boundaries in political life and
the reputational risks associated with unethical conduct from both

quantitative and qualitative viewpoints.

As much as we would have liked to offer a cross-national perspective
of insider and outsider perceptions of ethical standards in political life,
expanding this study to the European level would be financially and
materially unfeasible within the auspices of this project. We have
opted to look at the Portuguese case, where the issue of corruption

is particularly sensitive, and perceptions about political ethics from
previous studies indicate moral trade-offs between competing process-
and outcome-oriented perceptions of corruption (de Sousa and Trides,
2008; Gouvéa Maciel et al., 2022) as well as discrepancies between
what individuals consider morally acceptable in the daily interactions

between citizens and officeholders (Jalali, 2008).

We proceed by discussing the results obtained. Our analysis indicates
that insiders are more tolerant of unethical conduct than outsiders

in the Portuguese context. The major difference between MPs and
LOCALSs’ attitudes towards political ethics concerns the reputational
risks they associate with misconduct: MPs tend to be more alert to
personal and institutional damages that might be inflicted by unethical

conduct.
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The chapter concludes by drawing practical lessons from this
exploratory exercise on perceived political integrity in Portugal, which
also has the potential to help understand how ethical standards are

perceived in other jurisdictions.

3.2. Shedding light on what we know so far about
insider vs outsider perceptions of ethical standards

Politicians are bound by a series of legally established, accustomed,
and expected ways of behaving in the exercise of official duties and
the discharge of official responsibilities. /nsiders’ perceptions

of acceptable or unacceptable conduct tend to be framed within these
legal/formal parameters and are reflected in institutional rules, norms,
and cultures. Outsiders’ understandings of political ethics tend to be
more elastic and may consider unacceptable a series of practices and
conducts insiders would probably regard as normal politics

(Allen and Birch, 2015; Philp, 1997)."

Heidenheimer’s (1970) typology of social definitions of corruption
has been influential in survey studies on ethics and corruption

in democracy since these achromatic notations are able to capture the
discrepancy between elite and public understandings of what should
be perceived as corrupt. Certain conducts or practices are judged
more severely than others depending on “the type of community in
which the observer lived and the social grouping with which he was
identified” (Heidenheimer, 2004: 100). Elite and mass perceptions

can converge either to tolerate certain unethical conducts (white
corruption) or to abhor them (black corruption). When those judgements
diverge or are marked by ambiguity, corruption becomes a disputed

label (grey corruption), giving room for potential asymmetries, not only

in terms of the interpretation of what constitutes, or not,
integrity in public life but also in terms of how moral standards ought

to be enforced.

Despite some criticism (Dolan et al., 1988), most studies on
perceptions of ethics coming from the political elite tend to rely

on evaluations of real-life integrity-based scenarios that represent
various types or behaviours associated with corruption. Peters and
Welch's (1978) work served as a benchmark for this tradition and has
substantiated many other relevant studies (e.g., Bezes and Lascoumes,
2005; de Sousa and Trides, 2008; Jackson and Smith, 1996;

NSW ICAC, 1994).

Indeed, studies dealing with insiders’ perceptions and attitudes
towards corruption found that what is described as socially illegal was
pinpointed more pronouncedly as ethically unacceptable (Atkinson
and Mancuso, 1985; Peters and Welch, 2002). In other words, studies
have shown that politicians disagree not on what is portrayed as
illegal but on the limits of what constitutes legality. Gannett and
Rector (2015: 165) encountered that “those [public officials] who
engage in corrupt acts attempt to excuse themselves by obfuscating
the negative consequences of their decisions”, which relates to the
fact that “most acts involving more potentially corrupt features [are]
more likely (than those with fewer such features) to be perceived

as corrupt” (Jackson et al., 1994: 65). It is precisely this mechanism

of moral rationalisation of the unethical conduct of political elite
members that determines a more marked attempt to obfuscate

the negative side of morally dubious behaviours in political life (those
perceived as grey corruption) by arguing legality, denying responsibility,
and diminishing the social impact generated by their actions and

conducts (Gannett and Rector, 2015: 172).
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However, little is known about the reputational risks resulting from
the political decision to relativise ethics. Political elite perceptions

of personal or institutional risks associated with political corruption
have been discussed mainly in theoretical terms, with few exceptions
trying to assess corruption through detailed court case narratives

(de Sousa and Calca, 2020; Gannett and Rector, 2015). Studies tend

to conclude that outsiders expect the political elite to hold higher
standards of integrity and signal to society what is acceptable
behaviour in the exercise of elective duties (McAllister 2000: 22).

In short, politicians are expected to lead by example (Allen and Birch
2015). However, contrary to those outside-in “full monty” perspectives
of political integrity, it is known by now that insiders tend to have

a more nuanced and flexible interpretation of integrity-based scenarios
than outsiders. MPs are socialised into deviant or informal practices
and interpret them as normal politics in the absence of clear boundaries
of morale. Citizens, by contrast, are not accustomed to such dealings
and modus operandi and hold a more rigid interpretation of political
ethics (Jackson and Smith, 1996).

It is worth mentioning that outsiders demand higher integrity
standards from insiders but are likely to self-condone their own deviant
conduct. Regarding the Portuguese case, Jalali (2008) concluded that
citizens seem to hold higher moral expectations about their political
representatives than they hold for themselves.

This tendency to consider that politicians are vicious and ordinary
citizens are virtuous was also identified by Johnston (1991) in the
United Kingdom. Situations where ordinary citizens abuse or
misappropriate resources from large organisations are either tolerated

or regarded as a way of restoring social justice (Robin Hood corruption);

whereas instances where ordinary citizens are asked to pay a bribe

by a public official to obtain a service or a public good to which they
may or may not be entitled to are severely disapproved (Johnston,
1991: 14). The Portuguese case is an illustrative example: citizens
appear to consensually condemn corruption at the symbolic level
while tolerating it at the operational level (de Sousa, 2008). To the
best of our knowledge, no study has yet explored or tried to compare
insiders” and outsiders’ rationalisations towards integrity in public life

in Portugal.

Similarly to what happens with insiders, when we compare citizens
and politicians, situations involving behaviours which, under current
law, are unambiguously illegal or involve direct financial gains, such
as bribery, theft, or embezzlement (Dolan et al., 1988; Johnston, 1991;
Peters and Welch, 1978), are likely to give rise to a more unanimous
condemnation than hypothetical situations related to conflicts

of interest, influence peddling, lobbying or even mismanagement
(Adsera et al., 2003; Batista et al., 2020; Mancuso, 1993; Peters and
Welch, 1978; Rothstein and Teorell, 2008; Teremetskyi et al., 2021).
Social condemnation of practices that are deemed unethical but not
illegal will be all the greater, the more difficult it is for insiders to
justify to outsiders the reasons for these informal rules and practices
(Chibnall and Saunders, 1977). Thus, situations describing shadowy
or confidential conduct by officeholders (Johnston, 1991) or acts
associated with an office of entrusted authority resulting from
exceptional circumstances that fall outside the public routine (Peters
and Welch, 1978) are likely to cause surprise and disappointment

among outsiders and will be judged as corruption.
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Hypothetical exchanges involving tangible, immediate and more
significant payoffs are likelier to be judged as corruption (Johnston,
1986, 1991; Peters and Welch, 1978). Scenarios involving financial and
material assets (money, bonds, jewellery, cars, houses, etc.) are also
judged more severely than those involving intangible returns, such

as an exchange of favours or future job offers. Finally, time is also

a factor influencing citizens’ ethical evaluations. The further away

in time the payoff is from the act itself, the weaker its condemnation
as corruption. In other words, people judge give-and-take situations
more negatively. When the association between the act and the payoff
are less clear-cut, opinions diverge (Peters and Welch, 1978). Instances
where there is an unlevelled corrupt exchange, where the active agent
has no alternative but to agree with the terms and conditions imposed
unilaterally by the passive agent (officeholder), are also more severely
condemned than those where both parties of the transaction enter

a corrupt deal on an equal footing (Johnston 1991). Citizens do not
judge corruption only in deontological terms, as an action that deviates
from established norms and expectations regulating the discharge

of public duties, but also in practical terms, in relation to its outcomes.
Conducts or acts in office resulting in the personal benefit of elective
officials or third parties will be judged more severely than those

benefiting the community or its constituents (Peters and Welch, 1978).

3.3. Deriving hypotheses from the literature

The reasons associated with the development of the two research
questions (RQ1 and RQ2) of our study are context related.

As discussed in Chapter 2, over the past two decades, there has been
an overall decline in public trust in representative institutions, which

coincided with increased levels of perceived corruption in the political
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system. We cannot say conclusively that ethical standards have
declined. In formal terms, Portuguese democracy is better equipped
today to detect, discipline and eventually sanction improper conduct
in office. Whether these norms have been appropriated and

have become widely diffused in society is a different question
altogether. Political actors, processes and institutions have become
more scrutinised than ever before. Corruption has become a recurrent
issue in public debate and a political priority, along with classic bread-

and-butter issues.

Considering what the literature prescribes, we suspect that public
expectations about behaviour in the exercise of duties and in the
discharge of responsibilities have grown considerably compared to
the interpretation that officeholders make of the formal rules and
guiding principles prescribed to them. Politicians not only have a more
conservative outlook of what these standards should be and how they
ought to operate, but they are also more likely to normalise certain
conducts in their daily institutional routines and fail to see things from
an outsider’s perspective. Hence, the need to understand how citizens’
perceptions of integrity in public life match those of the political

elite by assessing their judgments of different real-life situations

of potential corruption.

When contrasting insider-outsider perception-based

definitions of corruption and considering both sides of the story, we
are not only mitigating for potential subjective bias, but we are also
evaluating possible margins of mass-elite disagreement regarding
certain types of conduct, mapping what constitutes the grey zone

of integrity, and enabling the development of public policies

in the field of ethics that offer more than generic recommendations.
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In this sense, this exercise has important implications for political
representation and trust since insiders’ understanding of the
boundaries of what is proper or improper conduct in office may not
conform to outsiders’ expectations and, therefore, weaken “their ability
to act according to the standards that others demand of them and to

respond effectively to their own lapses” (Allen and Birch, 2015, pp. 3).

Since insiders and outsiders are likely to hold minimalist-oriented
definitions of corruption, not only because legal boundaries give

a firmer ground to the justification of their actions, omissions,

and intentions but also because they enable them to claim that
nonproscribed practices or conducts are part and parcel of normal
politics or daily routine, respectively, (H1a) we hypothesise that, in the
Portuguese context, there is a high degree of consensus between
insiders and outsiders regarding Market Corruption, i.e., acts or conducts

that are unambiguously illegal and unethical.

Nevertheless, for citizens, legal boundaries are important but not
determinant in assessing whether a given action or conduct is right
or wrong. The fact that most citizens are unfamiliar and insensitive
to the specificities of the political milieu and hold a deeply ingrained
negative account of politicians, they are more likely to issue a moral
judgement about certain acts or conducts, regardless of their legality.
Consequently, (H1b) we expect insiders to display more tolerance
towards legal/institutional and parochial corruption vis-a-vis outsiders,
i.e., acts or conducts that are considered unethical despite not being
illegal and potentially harmful/risky to a fair and impartial social
norm. Overall, our expectation is to find that the Portuguese political
elite displays a higher predisposition to tolerate corruption /ato sensu

than citizens in Portugal, mainly because they tend to justify the

adoption of unorthodox ethical behaviours as a way of normalising
institutionalised practices of mismanagement that can be used in their
defence (Gannett and Rector, 2015) when faced with direct demands
of honesty, equality, and transparency to frame more objective

policies, coming from outsiders.

In addition, we want to expand the existing knowledge on insiders”
self-perceptions of ethical standards by assessing inherent risks they
associate with misconduct in political life. It has been shown that
different types of insiders potentially present similar ethical patterns
regarding integrity (Jackson et al., 1994; Jackson and Smith, 1995), but
we know nothing about how those different political actors react to
corruption. In the end, we aim to test, in an exploratory perspective
(H2), if being part of the political elite (at the national or local level)
affects the predisposition to perceive reputational risks associated
with unethical conduct in politics, i.e., if Portuguese MPs and LOCALs
perceive reputational risks similarly, irrespective of where they

perform their duties.

3.4. Data and method description

3.4.1 Elite and mass surveys assessing ethical
standards in politics

The data used in this exercise comes from two recent initiatives
carried out in Portugal to assess mass-elite perceptions on integrity
issues. Hence, most questions were repeated in both questionnaires.
The first source we used was the EPOCA dataset on corruption and
crisis (Magalhdes and de Sousa, 2021), which surveyed, face-to-face,

a representative sample of 1,020 citizens aged between 18 and 75
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years in Portugal from December 19", 2020, to April 21, 2021 (de
Sousa, Magalhies, et al., 2021). The second source — a central part
of the FFMS-funded ETHICS project, which is the object of the
current report, exploring ethics and integrity in politics from the
lenses of local and national political elites — was a set of responses
coming from an online questionnaire that gathered answers from

a convenience sample of 66 out of 230 (28.7 %) Members of the 14*
Legislature of the Assembly of the Republic and 55 out of 616 (8.9 %)
Mayors of Municipal Councils and Presidents of Municipal Assemblies
in office during the period between October 12*, 2020 and February
8th 2021.¢

Regarding the data, three facts are worth mentioning:

(@ The items/questions used in the ETHICS survey constituted
a replication of a set of EPOCA’s items/questions with
adaptations to the political context to assess the reputational
risks associated with unethical conduct in public life at the
national and the local levels of administration in Portugal.

It is important to highlight that the decision to adopt those
items/questions was not by chance or by random choice of
measurements of interest. They are the result of a complex six-
step survey design strategy (systematic literature review/database
of survey questions/existing survey analysis/focus groups/
research team and expert discussion rounds and traditional
implementation pre-tests), (see de Sousa, Magalhdes, et al., 2021;
de Sousa, Pinto, et al., 2021; for more information see Magalhies
et al., 20203, 2020b).
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(b) The development and implementation of both surveys were
conducted in close communication, and the respective research
teams made substantial efforts to run surveys simultaneously.
Nevertheless, due to COVID-19 restrictions and the fact that
different polling agencies conducted the two initiatives, the
total overlap of data collection was not made possible, albeit

implementation dates were not too distant in time.

(© Inorder to obtain a high return or completion rate, we

run multiple and successive contacts to increase the number

of questionnaires fully answered by elective officials. A total

of six email rounds, besides formal letters sent to parliamentary
groups and personal contacts through phone and instant
messaging, were made to all MPs and LOCALs. The participation
of political elites in surveys is mainly contingent on unavailability
(lack of time), lack of experience and/or predisposition to
participate in surveys and other academic studies, lack of interest
in the various issues surveyed (in particular sensitive ones, such
as corruption and political integrity), and legal/formal constraints
(see Table A1 of the Appendix).

3.4.2. Describing variables used to assess ethical
standards in politics

To approach RQ1, we compared items/questions from both surveys
(EPOCA and ETHICS) to contrast insiders” and outsiders’ perceptions
and attitudes towards ethical standards in politics. Next, we present
the list of variables used to explore each perspective and how both

groups internalised patterns of ethical standards:
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o Democratic values associated with integrity

Both groups answered the same question: “Which of the
following values is most important to you when thinking about

a democratic state? And what is the second most important?”
Possible answers were: compassion, efficiency, honesty,

equality, impartiality, informality, legality, merit, accountability,
transparency, or other spontaneously mentioned. We summed the
first and the second options and used the percentage of responses
for each option to compare politicians’ and citizens’ perceptions

of democratic values.
o Meanings of corruption

A similar question was posed to insiders and outsiders: “The term
corruption is recurrent in conversations, but it can mean different
things to different people. Thinking about our country, when

you hear about corruption, what words do you associate with
this subject? Cite a maximum of three words.” We aggregated all
words and used the number of times the term appeared to graph

a cloud map of qualitative expressions associated with corruption

by both groups.
+ Social definition of corruption

To distil social definitions of corruption, we resorted to the items
related to the question: “On a scale of 0 to 10, where 0 means
«strongly disagree» and 10 means «strongly agree»”. Participants
answered to what extent they agreed with the following
sentences: “The behaviour has to be illegal to be called corrupt.”,
“If the action is done for a just cause, it is not corruption.”, “We

cannot call a behaviour practised by most people as corrupt.”, “If

a person acts with no knowledge of the law, we cannot call him/
her corrupt.”, and “If the result of an action is beneficial to the
general population, it is not corruption.” The idea here was to
interpret how insiders and outsiders define corruption and to test

if they hold similar or discrepant rationales of conceptualisation.

o Tolerance towards corruption

This is the central question of this comparative exercise, and it
pertains to the level of integrity insiders and outsiders associate
with distinct situations where potential unethical behaviours

in public life may arise. The choice of the scenarios was not
fortuitous but strategic instead. They were purposely chosen
based on two criteria: (i) they had to relate to real-life situations
reported in the media, and (ii) they had to dialogue with different
categories of corruption discussed in the literature, which means
that the hypothetical situations should not be confined to
criminal offences. Our intention was not only to capture different
gradients of corruption in society — by comparing the degree

of severity in which insiders and outsiders judge those hypothetical
situations as corruption or not — but to do so in a structured
manner — by assuring that those scenarios correspond to

three different main theory-driven types of corruption (market,
legallinstitutional, and parochial). And we added a situation
corresponding to the perception of mismanagement as corruption
due to the pandemic context (Table 2). In total, we used 11
situations related to the performance of public and political office
to ask insiders and outsiders to what extent they consider that each
of these situations corresponds to a case of corruption (on

a scale of o to 10, where 0 means it is not corruption, and 10
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means it is corruption). We used 0-1 indexes, where 0 means no
tolerance and 1 means total tolerance, to aggregate information
to easily describe a more generic and overarching perception

of corruption, and partial perceptions of market, legal/institutional,

and parochial corruption, based on the formula:

Tolerance towards Corruptionij: 1 _X, Scoresj

Where i represents the type of corruption to be measured for the

Table 2 Real-life integrity-based scenarios of potential corruption

Corruption type

participant j, Scores is the representation of the results for each
scenario related to the type of corruption / for the participant
considering the total n number of scenarios related to the type
of corruption measured. The indexes of tolerance towards generic/

overarching, market, legal/institutional, and parochial corruption

correspond to the respective arithmetic mean for all participants.

i0on

Additionally, differences found between insiders” and outsiders’ indexes,

i.e., the grey zone of corruption, were used to better illustrate the

problems at hand. Table 1 summarises the selected scenarios and

groups them by type of corruption. Generic/overarching corruption

Definition

Behaviour Proxy

corresponds to the entire universe of scenarios and is henceforth

referred to as corruption only.

Scenario/Situation

Market corruption

(Cartier-Bresson, 1997; Husted, 1994;
Lowenstein, 1985; Noonan Jr., 1984;
Scott, 1972)

An officeholder abusing entrusted power following

a negotiation with mutual benefit for both parties to the

exchange (transactive corruption).

Speed money*

A public employee speeded up some processes and
received a bonus from the users they helped.

A reciprocal benefit configured by an illegal exchange

of interests based on the abuse of any established power.

Bribery

A prosecutor asked for 500 thousand euros from
a businessman in return for filing a money laundering
investigation in the real estate sector.

An officeholder abusing entrusted power whilst imposing

the terms of exchange unilaterally to the other party
(extortive corruption).

Abuse of power

A city council services director informally charged
5 % of donations for each urban project approved.
The money was deposited in a bank account

of a charitable organisation in which this director
is president.

Self-generated conditions of profiteering by the
officeholder through the abuse of entrusted power
(autogenic corruption).

Embezzlement*

A city councillor used employees and machines
of the municipality to carry out restoration works
on their farm.
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Corruption type

Definition

Behaviour Proxy

Scenario/Situation

Legal/institutional corruption

(Gouvéa Maciel and de Sousa, 2018;
Kaufmann and Vicente, 2011; Lessig, 2013;
Light, 2013; Newhouse, 2014;

Thompson, 2013)

Manipulation of decisional, legislative and regulatory
powers resulting from the collusion of public and private
interests (through political financing contributions,
revolving door practices, outside paid functions related
to invested powers and a myriad of conflict-of-interest
situations).

Campaign* financing

A mayor attributed, through bidding, the social
housing construction to a firm in the region. The
owner of this firm financially supported the mayor’s
campaign.

Revolving door*

A private bank was rescued under the supervision

of the finance minister. Four years after he left office,
the now ex-minister was invited to chair the bank’s
board of directors.

Political consulting®

A deputy received a payment from a law firm

in exchange for clarification on several ongoing
legislative matters in which this deputy participates
as a legislator.

Parochial corruption
(Becquart-Leclercq, 1984; Blundo, 2003;
Husted, 1994; Scott, 1972)

Unjustified appointments and favourable treatment

of family, relatives, friends or party comrades (or denying
access to public positions or unfavourable treatment

of party foes) (nepotism/cronyism).

Nepotism

A minister appointed his son-in-law as press officer.

Making use of one’s personal contacts to influence
someone with decisional power in order to obtain an
advantage for oneself or third parties.

Pulling strings™

An individual asked his sister, a nurse in a hospital,
to speak to the doctor in order to anticipate his/her
appointment, which has been on a 2-month waiting
list.

Someone offering gifts and hospitality or making favours
to an officeholder as a sort of social investment, which
may or may not be capitalised in the future (investive
corruption).

Hospitality™

The president of a pharmaceutical regulator and

his family spent a vacation at a friend’s house,

who is a businessman in this sector. The company
at stake obtained an authorisation to carry out tests
on a new medicine.

Mismanagement

(Adsera et al,, 2003; Batista et al., 2020,
Rothstein and Teorell, 2008;
Teremetskyi et al.,, 2021)

Wrong, inefficient, or incompetent handling of entrusted
financial assets with negative repercussions upon the
financial standing of a country or organisation.

Cutting corners

The government accelerated the purchase of PPE
(personal protective equipment) at prices above the
market without a tender (by direct award), claiming
the need for materials for public hospitals in order to
combat COVID-19.

Note: * Scenarios adapted from de Sousa (2019).
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In order to answer RQ2, we only used items/questions from the mentioned to present the percentage of MPs and LOCALs that

ETHICS survey to exclusively capture insiders’ perceptions of the answered “l would react to the situation” and used any of the

reputational risks associated with serious wrongdoings: reactions described.

+ Reaction to an unethical situation

We used two comparable versions of the same question —
adapted to national and local realities — in order to describe
whether members of the political elite would react, or not,

in the face of a peer’s misconduct: (MPs version) “Imagine that
you become personally aware of a serious breach of the rules
of conduct by a member of your parliamentary group. What
would your reaction be?”/(LOCALs version) “Imagine that you

become personally aware of a serious violation of the rules

of conduct by a colleague from your party in the municipal bodies.

What would your reaction be?”. They were offered the possibility
of answering, “Nothing, | wouldn’t have any kind of reaction”, or

“l would react to the situation”.
o Types of reactions to an unethical situation

When, in the previous question, participants answered that they
would react, they were also asked to explain the type
(or types) of reactions they would display when facing an

unethical situation. The following options were available: “| would

a
7’

report to the media or a journalist”, “l would file a complaint with

the party’s internal disciplinary bodies”, “l would file a complaint
with the parliamentary ethics committee/guardianship”, “l would
file a complaint with the Public Prosecution Service”, and any
“other” spontaneous reason that deserves to be mentioned.

We used the cumulative number of times that each reason was

o Reputational risks

The following is the core question used to discuss the risks
associated with unethical behaviour in politics. Ipsis litteris:
“Imagine that your name was involved in a political corruption
scandal, regardless of whether that association turns out to be
true or false. What would be the main implications for your
personal and professional life that would result from this public
exposure? Using a scale from 0 to 10, where 0 means «not

at all relevant» and 10 means «completely relevanty, rate what
implications concern you most as a politician”. Participants had to
rate the relevance of the following risks: (i) “Reputational damage
to my image”; (ii) “Reputational damage to the image of the party
| belong to”; (iii) “Loss of respect from my family and friends”; (iv)
“Impossibility to be re-elected”; (v) “Contribution to the discredit
of politics and politicians”; (vi) “Loss of respect from peers”,

and (vii) “Damage to the image of the parliament/municipality”.
Similar to what happened with Tolerance towards Corruption, two
0-1 indexes (0=no risk and 1=total risk) were developed following
the same logic but adapted and applied to measure personal —(i),
(iii), and (iv) — or institutional — (ii), (v), (vi) (vii) — risks instead.

3.4.4. Describing our samples

In addition to the variables used to answer RQ1 and RQ2, we included
some other variables in the analysis to characterise the respective

samples, as follows:
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 Sociographic variables targeting insiders and outsiders: Gender
(1 - Male or 2 -Female); Age (in years); Education (1 - No formal
education, 2 - Primary school, 3 - Middle school, 4 - Lower
secondary school, 5 - Upper secondary school, 6 - Undergraduate
education, 7 - Graduate education; Left-Right political scale

(1 - Far-left, 2 - Left, 3 - Centre-left, 4 - Centre, 5 - Centre-right,
6 - Right, 7 - Far-right).

« Sociographic variables targeting insiders only: Religion
(“Regardless of whether you belong to a particular religion, on

a scale of 0 - not religious to 10 - extremely religious, you would
say you are a person...”) and Political Experience (consecutive
years in the same political function). Table 3 (displaying means,
standard deviations, minimums, maximums and medians)

and Figure 7 (with full data distributions) present descriptive
information regarding all the above-mentioned variables on

insiders and outsiders.

Table 3 describes the sociographic information about insiders and

outsiders.

Table 3 Descriptive information about insiders and outsiders

Variables ‘Of —_— Mean Std.dev. Min. Max. Median N Valid
characterisation obs.
Left-Right political scale 3 1 1 6 3 63
Religion 4 3 0 10 4 66
Political experience 5 7 o 37 2 66
LOCALs

Age 53 12 18 78 55 51
Education 6 0 5 7 6 51
Left-Right political scale 3 1 2 6 3 51
Religion 5 2 1 10 5 55
Political experience 8 6 0 35 7 55

Variables .Of _— Mean Std.dev. Min. Max. Median N Valid
characterisation obs.
Citizens

Age 46 17 18 75 46 1,020
Education 4 1 1 7 4 1,020
Left-Right political scale 3 1 1 7 3 717
MPs

Age 51 12 26 72 53 63
Education 7 o 4 7 7 63

In terms of gender, as expected, political elite (convenience) samples
(MPs and LOCALs) were more predominantly male than the mass
public (representative) samples. Regarding age, again, insiders

were older than outsiders on average. When we look at education,
discrepancies were even more evident: MPs have graduate studies
(essentially post-graduate specialisations and masters’ degrees);
LOCALs have undergraduate studies, while citizens, on average, only
have basic education levels (albeit with a higher variability, with data
ranging from low to high education levels, as expectable). When we
assess the political spectrum, we find similar patterns, with insiders and

outsiders positioned in the centre-/eft slot on average.

Exclusively regarding insiders, we need to emphasise that we found that
MPs and LOCALs displayed distinct levels of religiosity and political
experience. According to our samples, local politics was associated with
moderate levels of religiosity and very high levels of political experience,
while national politics was less influenced by religion and more

inclusive, accepting more newcomers, again, according to our samples.
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3.4.5. Adopting a multi-methods approach to study
ethical standards in politics

Much of the current comparative exercise is descriptive in essence
since there is very limited knowledge on how insiders and outsiders
internalise ethical standards in public life. Outside the Anglo-Saxon
world, there is no empirical evidence on the proximity or distance

of the perceptions of the integrity of politicians and citizens.

By addressing the same battery of questions to both strata, we not
only describe data but assess the behaviours displayed by insiders and
outsiders when faced with potential situations of corruption in a quasi-
experimental way. Likewise, it was also possible to assess the
magnitude of the risks associated with corrupt behaviours displayed
by MPs and LOCALs in Portugal.

Considering individual characteristics as intrinsic to participants,
whenever possible, we ran unpaired two-sample t-tests for each

pair of variables of interest to compare RQ1 between insiders and
outsiders, and RQ2 between MPs and LOCALs. We used this approach
to evidence latent differences that appear when those worlds apart
(political elite vs citizens) (Atkinson and Bierling, 2005; Chibnall, 1977)
are compared in the simplest form: through the analysis of significant
mean variation. However, we applied a treatment-effects estimation
with regression adjustment to distance our findings from explanations
that assume that any potential extrinsic confounder (gender, age,
education, Left-Right political scale, political experience, and/or
religion) might explain observable differences in the reputational risks
displayed by MPs and LOCALs and between the political elite’s and
citizens’ judgements of corruption. This strategy was used to reinforce

the value added by our findings to the literature and to the practical

implications of the policies to be implemented in terms of political

integrity.

3.5. What is ethical and unethical conduct for insiders
vs outsiders in Portuguese political life?

3.5.1. Contrasting democratic values

From a systemic point of view, corruption entails an action or

a conduct that deviates from democratic norms (Warren, 2004)
“historically embodied in the institutions through successive
generations” (Beetham, 1994). Such deviant behaviour undermines
democracy “by diverting it from its purpose or weakening its ability
to achieve its purpose” (Lessig, 2013). Understanding what values
individuals associate with “a naturally sound condition of politics”
(Philp, 1997) in a democracy may help us gauge a better knowledge
of their readiness to accept and condone (the effects of) corruption.
As Warren (2004, pp. 332) alerted us, one of the reasons we have failed
to understand why corruption is so resilient in democracy is because
“the damages of corruption have not been related systematically to

democratic norms”.

There is a strong consensus among LOCALs that transparency (78.18
%) is the most important value in a democracy. For MPs, equality ranks
first (62.12 %), whereas citizens value honesty above all (59.90 %).
Legality (43.94 %) comes second to MPs, followed by transparency
(40.91 %). Equality comes second for both citizens (42.24 %) and
LOCALs (40 %) followed by transparency (33.79 %) for citizens and
legality (21.82 %) for LOCALs (Figure 8a).
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Transparency, honesty, legality, and equality are the values that both
insiders and outsiders prioritise in their normative understanding

of democracy. In general, there seems to be a shared understanding
that Portuguese democracy must perform well at the procedural
level, regardless of how efficiently it delivers. Nevertheless, honesty
is a value of reference to insiders, which means that, symbolically,
corrupt practices should not be seen as intrinsic to democratic

routines.

3.5.2. Different meanings of corruption

We asked citizens and politicians to suggest up to three words
associated with the subject of corruption. We wanted to capture
their spontaneity in formulating the answer, their understanding and
feeling about corruption and the associations they make with the
subject at hand without any kind of filter. The results are displayed
in a word cloud (Figure 8b). Terms related to politics [politicos
(politicians), politica (politics), partidos politicos (political parties), etc.]
are central in the popular discourse on corruption, occupying the
first position in insiders” preferences, with 208 first mentions (20.39
% of the population) and a total of 304 mentions. In contrast, for the
political elite, corruption is primarily about dishonesty [desonestidade
(dishonesty) and desonesto (dishonest)], with 15 first mentions (12.39 %

of the political elite) and a total of 29 mentions.

When we aggregate the words around sectors of activity, it becomes
clear that citizens associate corruption with politics and its actors,
processes and institutions. The results match the attention and
coverage that political corruption gets in the media. Despite citizens

also mentioning the private sector, in particular the banking sector,
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and expressing some concern regarding fraud, money laundering, and
tax evasion, they seem to regard those schemes as an outcome

of public-private collusion, poor state oversight and political cronyism
and protectionism. When asked to define corruption in their own
words, the Portuguese regarded it primarily as a crime, an illegality,

in the form of theft or embezzlement, bribery and abuse of power.

To a lesser degree, corruption is also understood more broadly as

dishonesty, a scam or something immoral.

It is worth mentioning the interaction between what Portuguese
outsiders voiced as the most relevant value in democracy and what MPs
and LOCALs declared as representative of the meaning of corruption:
dishonesty. Since corruption can be seen as a deterioration of levels

of honesty for insiders, the link citizens make between corruption and
politicians and the link the political elite makes between corruption
and dishonesty indirectly express that corruption undermines the

quality of democracy.

3.5.3. A similar conceptualisation of corruption

Notwithstanding the availability of legal definitions of corruption and
related offences in penal codes, dedicated criminal legislation,

and additional deontological guidelines and charters, even from a legal
point of view, the prescribed norms may be interpreted differently
across individuals when applied to concrete situations of

potential corruption.

How individuals judge real-life integrity-based scenarios hinges
primarily upon the evaluator’s notion of corruption. There are more
and less encompassing perception-based definitions of corruption.

Some individuals consider corruption to be strictly a conduct or an
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action, an omission and/or an intention to breach the established

legal norms (associated with an office of entrusted authority), thus
excluding a series of conducts and practices with a certain degree

of legal ambiguity (minimalist definition). A more encompassing
perception of corruption includes a multitude of conducts regarded as
unethical in the discharge of duties despite not being illegal

(maximalist definition).

When outsiders and insiders were presented with a series of attitudinal
statements regarding possible mitigating or normalising circumstances
of corruption, only one generated more agreement than disagreement:
the illegality of an act (see Figure 8c). Citizens” average support for the
statement “the behaviour must be illegal to be called corrupt” is 6.45,
while for politicians, it is 5.17 — above 5, i.e, the

midpoint of the scale. This means that both citizens and the political
elite share a minimalist conceptualisation of corruption at a certain
level. They see corruption as a legal breach rather than a deviation
from expected ways of behaving in the exercise of duties and the
discharge of responsibilities. Other mitigating circumstances, such

as a possible just cause, possible positive externalities (benefits for

the population), ignorance of the law or a social norm (everyone

does this), do not tend to be seen as inhibiting the classification of

a behaviour as corruption, particularly for the political elite.

Our results show that politicians tend to stick to legal/formal norms
and are less sensitive to social norms when defining corruption
(Cialdini et al., 1990; Jackson and Kébis, 2018; Kébis et al., 2015,

2018, 2020). The fact that their peers (other politicians) may behave

in a similar fashion makes insiders believe they are not corrupt because

what they do is considered normal in politics.

3.5.4. Different judgements: politics makes you more
likely to condone corruption

Faced with a list of 11 integrity-based scenarios covering a wide range
of hypothetical situations related to the performance of public and
political offices, both citizens and the political elite in Portugal tend to
regard most scenarios as some form of corruption (Figure 8).

There is a higher consensus in labelling market corruption than legal/
institutional or parochial corruption. This is not surprising, given that
market corruption scenarios are unambiguously illegal, hence likely

to be met with disapproval from individuals, regardless of their
status. That said, the type of corruption that makes the front-page
news is no longer confined to bribery, influence trafficking and/or
embezzlement cases involving prominent politicians, senior public
officials, and businesspeople (Jiménez, 2014). It also includes collusive
networks of party and business elites aimed at securing or obtaining
economic, political and policy advantages (Johnston, 2005: 43-44).
What is at stake in this type of corruption is not the breach of legal
norms, because most of these acts or conducts are either unregulated
or conformant to the law, but the perversion of the mission and goals
of public institutions and the distortion of policy and regulatory

processes in benefit of large economic groups (Villoria and Jiménez,

2016).
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Figure 8 Insiders vs Outsiders’ ethical standards surveyed: democratic o
values (% of population), meanings of corruption, and social definition Citizens
of corruption (means)

RRUPTOS

2

UEAMENTO
IGANO

8 8
2 é gg \NTERES%E‘LEGAUDADE OXES“Z%GS%\UD?RES EMPRESAS
(2) Democratic values roume 58 5 £Coismo & eaninciaRESPEITO U|U3'\A[C\']ANDEU EIROS
Compassion | 563% Citizens OBRLAES S DESONESTIDADE ¢ Z ANQ CRivEs (Y
ompassion 063’ 3% BENEFICIO CR £ mo FACIL FALTA PR\SAO
Effic o ¢ o, 15967 B MPs O DRO ES POLITICAm ROU
iciency g% W LOCALs <@gy 7 _PESSOAS D;
59,90% g =g 5 E
Honesty |m———15,15% Yy STEM LZ) OE
——20,00% 52 BES 50
44,24% g o & onos
; 9
Equality 40,00P 62,12% B U S GQEHC’\/'\(%%AFJSQ
12,91%
Impartiality | — 504% . LDAE/SAOGIEIAI?SSAUDE SACANAS |
[— 13,18% APROVEITAITERTO "RESTS MANIPULACAO VIGARICE SUBORNOS DESVIOSVIGARISTAS
0,99% s NPEVIPO pUpLicOs CASO PORTUGAL CARACTER |NTERESSES
Informality | 0,00% FISCAIS ~ MAIS BANCARIOS PESSOAIS
0%
: 16,35% %
Legality | 43,94 %
Y — 21,82% (<) Social definition of corruption
83%
Merit =1 é‘%B : m Political elite
255 MPs + LOCALs
. 7,59% The behaviour has to be illegal to be called 5,17 Citi
Accountability —13,64g7 8% corrupt. 645 ftizens
33,79% - S
Transparency |[EE—— 40,01% . If the action is done for a just cause, it is not
1 — 73, 1876 corruption. 445
0,39% ok 4
Freedom 02?“ We cannot call a behaviour practised by most
8100% people as corrupt. 4,51
Respect | 0% ) ok
0% If a person acts with no knowledge of the law,
0,10% i
Accessibility | 9% o we cannot call him/her corrupt. - 4,79
4
0% If the result of an action is beneficial to the
0% 25% 50% 75% 100% general population, it is not corruption. 4,71
0 3 5 8 10
(b) Meanings of corruption Totally disagree === -=-nnnnnnn. Totally agree
.. . Note: statistically significant difference between means *(10 % level); **(5 % level); ***(1 % level).
Political elite (MPs + LOCALs) v ( b A )
g Acts or conducts in which legal/formal ethical standards are less
H ©
SOMUO 8 upecencia AscENcAO ARBT o . . . . .
B s cmess DESP%RTO CRIME %suso‘RNo R 3 clear or open to different interpretations — such as those involving
2 Qovocioos OPORTUNSUG DRHEROET | C SEM oo N socioAoEs
C HNANCE\RQ = VECN\CUS PODER  CUI ) ] . . .
=GN UST| CA'MPUMDADEW ABUSO revolving door practices, unorthodox mechanisms of party financing,
s I>ENRIQUECIMEN

COM PADRI O| LEGALI DADEEAELSTTAS) conflicts of interests of all kinds, and outside paid functions related to

D ES O N ESTI DA D E invested powers — have not only become a major public concern but

== usTICA™necocos EAVORECIMENTO also an object of reform in recent years. For example, the decision
‘N"“E““"“"N“""CL'ENTEL'SMOS‘N”v”ﬁﬁ?w INTERESSES FyUTEBOL FRAUDE to grant a thirty-year highway concession to a company that has

VERCONHA
CONTRATOS twvas OBRAS BE/\EH(\O KU‘N(SOS ASCKW‘E
ALDRABAR DESCONFIANGA  PECULKTO DESGVERNG. PARCIALIDADE

DESEQUILIBRIO

MORALIDADE

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /a1



funded the party’s campaign or has offered a position or a paid
consultancy to the minister in charge, often falls out of the penal
definition scope, hence it is not liable to be sanctioned in a court

of law. Moreover, such a decision is also hard to punish in political
terms. Integrity is not the only issue influencing the vote (and not
always determinant); there is also information failure. By the time the
details about the deal are disclosed to the public, those responsible for
negotiating the contractual terms on behalf of the state are no longer
in office. Citizens feel powerless to counter this capture of the policy
process by legally consented means. Whereas insiders seem to regard
these practices as “a naturally sound condition of politics” (Philp,
1997), it is clearly a source of concern for outsiders. Not surprisingly,
two of the four scenarios in which there is disagreement between
citizens and the political elite in labelling them as corruption have to
do with two manifestations of legal/institutional corruption through

campaign financing and revolving door practices.

Consensus about what corruption is becomes less apparent in acts or
conducts related to parochial corruption. The political elite is more
tolerant of practices that do not necessarily imply a legal breach but
discretionary action and informality. The two integrity-based scenarios
for which there is the most disagreement in this respect have to do
with appointing family members to political positions (nepotism) and
moving influences to benefit someone (pulling strings). Executing
administrative decisions expeditiously whilst ignoring due process
rules or procedures (cutting corners) is also downplayed

by the political elite, thus indicating that mismanagement, irrespective
of the positive aspects it may produce, is still perceived by the

Portuguese as corrupt in general.

Overall, the political elite has a more tolerant attitude towards
corruption, except for market corruption scenarios, which encompass
unambiguously illegal acts or conducts that involve a direct financial/
material/symbolic gain, such as bribery (for a licit and illicit act),
embezzlement, and abuse of power. Insiders seem to display even more
rigour than outsiders when interpreting black (unanimous) corruption.
At the same time, beyond-the-law practices tend to be underestimated
as potentially harmful and corrupt by the political elite (configuring

the grey zone of tolerance towards corruption).
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Figure 9 Situations of potential tolerance towards corruption (Insiders vs
Outsiders) (means) and respective grey zones associated.

(a) Tolerance towards corruption (b) Grey zone of tolerance
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Figure 9 explores our previous expectations about consensus
between insiders and outsiders regarding market corruption, and
their disagreement on legal/institutional and parochial corruption.
Remarkably, the means for political elites and citizens are distinct,
even though they may look similar in numeric terms. /nsiders tend
to condone corruption more. /nsiders display a higher predisposition
to accept legal/institutional and parochial types of corruption,
whereas outsiders are more prone to accept conducts associated
with market corruption. These findings further support the claim
that declining levels of satisfaction with democracy in Europe have
less to do with growing levels of market corruption (i.e., corruption
as a criminal offence) and more with poor management of /egal/
institutional corruption scandals (Gouvéa Maciel and de Sousa
2018).

Table 3 configures an answer to those simplistic explanations

that may use individual preferences as motivations to explain the
higher levels of corruption displayed by Portuguese insiders when
compared to outsiders. From a quasi-experimental perspective, we
considered possible confounders (Gender, Age, Education and
Left-Right political scale) to the explanation of tolerance towards
corruption, which made it possible to conclude that tolerance
towards corruption can be determined by being part of the political
elite. Thus, being an insider causes tolerance towards corruption

to increase by an average of 0.125 on the 0 (no tolerance) to 1
(total tolerance) TtC index scale from the average of 0.175 TtC
index for outsiders. More specifically, being an insider causes almost
similar levels of tolerance towards market corruption (with insiders

displaying less 0.097 points when compared to outsiders); even more
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tolerance towards situations of /egal/institutional (with an average

increase of 0.240); and a 0.161-point increase in parochial corruption.

This result shows that the amount of tolerance towards corruption
affected by being a political insider increases by approximately 71
% on average. Being an insider also decreases tolerance towards
market corruption by about 86 %, increases institutional/legal
corruption by approximately 145 %, and increases tolerance
towards parochial corruption by approximately 70 % (0.376). H1a
can be partially confirmed since insiders and outsiders present
similar levels of market corruption, albeit with the political elite
describing significantly lower mean in statistical terms. H1ib can be
confirmed, as insiders display a higher predisposition to condone
legal/institutional and parochial types of corruption. In the end, we
found that, in fact, the Portuguese political elite is more tolerant

of corruption.

3.6. How do insiders perceive reputational risks
associated with unethical conduct?

Reputation for integrity matters in politics (see Figure 10).

First, individual motivation to act honestly is stronger when the
individual’s institution upholds the highest rectitude standards
for its members. Institutional reputation is not only an aggregate
of individual reputations but also the outcome of how respect
for the organisation’s mission and rectitude standards are
enforced on individual members. The reason why politicians have
the incentive to maintain a reputation of integrity is the fear

of internal exclusion and external censure. Therefore, it is not

only in the interest of the political institution to collectively

enforce rectitude standards on its members to mitigate individual
integrity risks (Rogow and Lasswell, 1977: 58-59), but it is also

in the interest of politicians to avoid acting dishonestly if there
are moral costs associated. Second, when rectitude standards are
consistently enforced by the threat of exclusion from the political
game, it will have a dissuasive effect on new members. By contrast,
poor institutional performance on ethical grounds may become
attractive to individuals with a poor integrity record. Third, a low
reputation for integrity is hard to overcome and may generate long-
lasting stereotypes, i.e., turning a blind eye to dishonest conduct
causes a sticky reputation of slackness that new members will

inherit despite their efforts to improve the collective reputation

(Tirole, 1996: 18).
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Figure 10 Indexes of tolerance towards corruption
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We asked politicians what they would do if they became personally
aware of a serious breach of the rules of conduct by a member of their
parliamentary group (MPs) or by a local councillor from the same
party formation (LOCALs). Both MPs and LOCALs are conscious

of the reputational damages of unethical conduct and would react to
the situation almost unanimously (96.97 % and 96.36 %, respectively).
When we asked them what they would do in practice, their opinions

became more nuanced.

MPs would opt to file a complaint with the party’s internal disciplinary
bodies (65,6 %) and/or the parliamentary ethics committee (31.3

%). Although some would also consider the possibility of reporting

the situation to the prosecution service (23.4 %), there is a clear
preference for self-regulatory mechanisms. LOCALs are more divided
in their approach. They would primarily report the case to the Public
Prosecutor’s Office (54.7 %), and, as a second option, to the party’s
disciplinary body (43.4 %). Some would also consider referring the case
to the ministerial tutelage (26.4 %). The preference for conventional

judicial authorities to address unethical conduct is not surprising since

LOCALs know, by experience, that investigations are often inconclusive.

There is widespread consensus that political parties play an important
role in disciplining the ethical conduct of members of the political
elite, either by official or unofficial procedures and mechanisms.

Both MPs and LOCALSs are also univocal in keeping the media at bay
since they see it more as a problem than as a solution. Mediated
publicness has become both “a resource of and a threat to political
power” (Williams, 2006:36). On the one hand, politicians have exposed

themselves by seeking more media coverage. They want to be today’s

news and have increasingly occupied the public debate. On the other
hand, the media has gone through a tremendous transformation with
the introduction of new information and communication technologies,
which changed the media’s attitude towards politicians and their
unethical conduct (Berti et al., 2020; Brunetti and Weder, 2003; Fardigh
et al., 2011; Schauseil, 2019; Solis and Antenangeli, 2017; Stapenhurst,
2000). As conveyed by Williams (2006: 35), “[the media] has evolved
from co-conspirators preventing information from reaching the public,
to watchful sceptics unlikely to accept political rectitude at face

value, to cynics concerned with headlines and sales and mindful of the

market for revelations of wrongdoing by the political elite”.

When faced with an evident unethical situation, some MPs and
LOCALs are afraid of the implications that the public exposure

and mediatisation of these cases would entail in both

personal and institutional terms. It may well be the case that
politicians live in a world of struggle for power where “morality

and ethics are abstractions that do not conveniently fit into the
framework in which they operate” (Rosenthal, 2006: 171). However,
from a strategic point of view, insiders know that ethical standards are
important in a democracy as collective legitimising devices “sustaining
belief in orderly and principled governance” (Hine, 2006: 45), and as
benchmarks for individual conduct, encouraging prosocial behaviour
and inflicting reputational damage on wrongdoers. For that reason,
some MPs and LOCALSs prefer to keep things quiet and address

them with prudence and discretion. Indeed, an unforeseen reaction

to unethical situations that emerged from open-ended alternative
answers is “| would talk directly with the politician involved in the
unethical situation” — 7.8 % (MPs) and 7.5 % (LOCALSs) considered
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this direct and discrete channel a valid option to react and solve
problems at home, thus avoiding the risks of having the name linked to

a corruption scandal.

The main invoked risk associated with reporting serious wrongdoing
is personal. MPs and LOCALSs fear that their reputations may be

at risk. However, both are equally conscious of the overall discredit
of politics and the reputational damages to the institutions they
serve, i.e., the parliament and the local council, respectively. MPs are
more concerned with the reputational damages that this may inflict
on their political career and permanence in office than LOCALs.

In that sense, MPs are aware that the exposure of unethical conduct

may damage their party’s image and, therefore, compromise their

nomination to the electoral lists and their chances of being re-elected.

The selection of local candidates is less dependent on political parties.

When national political coordination bodies push for a c/ean record
nomination policy at the local level, candidates facing corruption

or similar allegations may opt to run in independent lists. This has
already happened on various occasions.”” Moreover, public disclosure
of unethical conduct is less damaging to LOCALs than to MPs, not
only because the latter are more exposed to media scrutiny but also
because integrity seems to have less impact on electoral outcomes

in local politics than in national politics.

When controlling for possible confounders (Gender, Age, Education
and Left-Right political scale, Political Experience, Religion), being
a LOCAL causes personal reputational risks associated with unethical

conduct in politics to decrease by an average of 0.073 on the 0 (no

risk) to 1 (total risk) personal risk index scale from the average of 0.850

for MPs. More specifically, being a LOCAL causes the perception
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of institutional risks associated with unethical conduct to decrease
by an average of 0.063 on the 0-1 institutional risk index scale from the
average of 0.881 for MPs (see Table 5).

Figure 11 Reputational risks associated with unethical conduct by the poli-
tical elite: reaction to unethical behaviour (%), types of reactions (%), reputa-
tional risks (means), and reputational risk indexes (means).
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Treatment-effects estimation of the impact of being part of the
political elite at different levels (National and Local) on the predisposition
to perceive reputational risks associated with unethical conduct in politics

Dependent variables®
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Average treatment effect
(ATE)®

LOCALs vs MPs -0.073 (0.037)™* -0.063 (0.035)"
POmeans®

LOCALs 0.777 (0.032)*** 0.817 (0.029)***

MPs 0.850 (0.018)™** 0.881 (0.018)**
Estimation summary
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These results show that being part of the political elite at the local
level decreases the average amount by which personal reputational
risks are affected by approximately 8.6 %, on average, and institutional
reputational risks by approximately 7.2 %. The results are statistically
significant. Thus, H2 can be rejected, meaning that the patterns
LOCALs display concerning the risks associated with unethical
conduct in politics are lower than those of their counterparts at the

national level in Portugal.
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3.7. Chapter conclusions

In a nutshell, we found that citizens show less tolerance towards
corruption than the political elite in the Portuguese context,
similarly to what has already been observed in the Anglo-Saxon
world. Honesty was identified as the guiding principle governing

the conduct of officeholders within democratic institutions. While
outsiders value honesty, insiders give more importance to equality
(MPs) and transparency (LOCAL:). This provides a hint for future
research. It may be the case that individuals value more what they
feel is particularly missing at that moment in time: citizens are clearly
concerned about the honesty of politicians; MPs show concern for
one of the most fundamental values of the Portuguese Constitution,
i.e., equality (social justice), which has been put to the test during
two recent periods of instability — the financial and pandemic crises
—; and LOCALs prioritise government openness because the lack

of transparency in local government affairs is a major problem, often
leading to cases of corruption, and clientelism (de Sousa et al., 2015;

de Sousa and Calca, 2020; Tavares and de Sousa, 2018).

For insiders, the sense of applying the rules leads to higher intolerance
towards market corruption (for which there is no legal ambiguity).

At the same time, outsiders demonstrate the need for norms to regulate
other conducts that are not proscribed by law but are still regarded as
improper and, therefore, constitute a breach of trust. Whereas insiders
stick to the legal norm as a substitute or, at most, a yardstick by which
their conduct is to be measured, outsiders want to see ethics prevail,
specifically in situations where the scope and application of those

legal norms seem to fail.

Dealing with unethical conduct seems to materialise political
externalities. Both MPs and LOCALs displayed a high degree

of concern regarding individual and collective reputational damages
when faced with potential corruption situations. Overall, MPs find the
lack of integrity in public life more relevant to determine personal and

institutional reputational damages than their local counterparts.

Some policy lessons can be derived from what the data has shown us.
First, a culture of regular ethical assessment of citizens and politicians
is crucial to knowing how integrity has been internalised and to
understanding the implementation effects of normative changes
related to ethics regulation. By doing so, the debate on unethical
conduct moves away from the notion of punishing more and

more those who have committed crimes to the notion of developing more
and more a culture of honesty in decision-making, which is a priority to
citizens. Second, more than finetuning penal laws and creating new
crimes to address market types of corruption, for which there is wider
consensus in society, it is necessary to focus on improving ethics
regulation and the management of legal/institutional and parochial
forms of corruption in decision-making, since those are the dimensions
of the phenomenon in which legal boundaries remain ambiguous and
elite-mass judgements are discrepant. The idea is to go beyond a what
not to do logic (always emphasising what is prohibited and punishable
by law) and into a what is socially valuable to do logic (emphasising

the demand for greater honesty in decision-making). Third, regular
integrity assessments and channels to report unethical conduct within
political institutions should be considered. This inevitably leads to
another development: clarifying ethical boundaries in politics is not

just an exercise of self-consciousness but an institutional regulatory
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policy. Political institutions under fire — parties, parliaments, and
governments — should take up the responsibility and be more
proactive in setting ethical standards for their members and putting
in place the necessary institutional framework to oversee and enforce

those standards.

We are aware of the limitations of the study, and, albeit significant,
our results need to be read with caution. The first limitation

is that citizens often have a distant relationship with politics and
probably have never been engaged in any of the situations depicted
in our scenarios. They formulate an opinion based on their moral
frames, constructed by processing and evaluating different sources

of information. In some cases, information is acquired by direct
experience, but in general, individuals rely on mediated information
with different degrees of reliability. The information outlet each
citizen values most varies from one person to another. That said, the
fact that individuals have never been in situations where corruption
might have occurred does not exclude them from voicing their opinion
and moral judgement, regardless of its consistency. Moreover, the
hypothetical situations used in scenarios are often anonymized real-
life situations reported by the media, with which the citizens can
relate. The second limitation is that the choice of corruption scenarios
is not neutral — because participants had to relate them to concrete
situations that might put together a panoply of conditions that could
affect individuals’ perceptions and produce unintended consequences
in the analysis of the results obtained. As Allen and Birch (2012: 94)
pointed out, there are a series of factors endogenous to the scenarios
that are likely to affect the findings, such as: the type of individuals
involved (elected, appointed or public officials); the type of payoffs

involved (pecuniary or non-pecuniary, small, or large); and the nature
of the outcomes (positive or negative externalities). Finally, the last
limitation is that it is not easy to have a high population coverage
when approaching the political elite to ask about sensitive topics.
Therefore, it is necessary to keep in mind that our results represent

a picture of the level of integrity in Portuguese politics, but like any
other picture, it is never a perfect representation of reality. Further
investigation is needed to explore in detail what was presented in this
chapter, and a valid possibility could be to replicate this exercise

in other jurisdictions and repeat this exercise with a certain regularity

to see if patterns evolve or repeat over time.
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Chapter 4

Political Ethics Regulation:
conceptual framework

In this Chapter, we move away from insider and outsider perceptions
about ethical standards and the reputational risks associated with
unethical conduct in political life to focus on what efforts have been
made internally — at the party, parliamentary, and governmental
levels — to mitigate such risks. We provide a conceptual framework
to analyse these developments by focusing on three conceptual
components of political ethics regulation — norms, oversight and
enforcement — and discuss three types of regulatory models —

command and control, self-regulation, and meta-regulation.

4.1. Understanding Political Ethics Regulation

4.1.1. What is Regulation?

Definitions of regulation abound in the literature but, in short, it can
be mainly defined as the “intentional use of authority that affects

the behaviour of a different party” (Black, 2001: 19), through rules

or standards of behaviour backed up by sanctions or rewards, aimed
at achieving public goals (James, 2000: 327). In other words, regulation
is composed of three fundamental and interdependent aspects (Hood
et al., 1999; Hood et al., 2004; Parker and Braithwaite, 2003, Morgan
and Yeung, 2007, Lodge and Wegrich, 2012):

o Standard-setting: definition of norms/rules for target agents

« Oversight: gathering information and evaluating whether the
norms/rules in place are adequate and sufficient and if their

compliance is effective

o Enforcement: ensuring that those norms/rules are enforced
and appropriated by the target agents through either dissuasive
measures and sanctions, or proactive measures and incentives,

leading to behaviour-modification.

There are different modes of regulation, depending on the context

in which they occur. The most common regulatory models are self-
regulation, incentive-based regulation, market-based mechanisms,
and command-and-control. Self-regulation often involves a group

of stakeholders, which designs its own rules and then supervises and
enforces them on its members. Regulations models based on incentive
or the market are similar, as both seek to change the behaviour of
stakeholders through a logic of penalties (for bad behaviour) and
rewards (for good behaviour). However, the former is defined

by public authorities and the latter by the natural rules of the market.

Command-and-control is the imposition of standards supported by legal

sanctions if the standards are not respected. The legislation defines

and limits certain types of activity or enforces some actions. Standards

can be set through laws or regulations issued by non-majoritarian
bodies with a certain degree of independence, which are empowered

to define what the rules are.
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Literature on regulation has primarily focused on markets and the
behaviour of private stakeholders. Governments define regulations to
set policy objectives and fix market failures, to which firms respond
rationally by modifying their behaviour. Public authorities have at their
disposal instruments that enforce such regulations on privately owned
firms, namely licence attributions, fines, and fees, which can ultimately
dictate the fate of those stakeholders. Regulation within the state

is more challenging, as public agencies and political bodies have fewer
incentives to comply with regulations set by other public bodies,

and non-compliance has fewer costs (Konisky and Teodoro, 2016).
Regulators are also “likely to enforce regulations less vigorously against
public agencies than against private firms because such enforcement

is less effective and more costly to the regulator” (idem). Black recalls
that the standards and their enforcement depend on the relational
distance and explains that the more socially close those who enforce
rules are to those to whom the rules apply, the more unlikely it is that

draconian formal law enforcement can take place (Black, 1976).

Moreover, when addressing regulation within the state, another
fundamental distinction needs to be made between the regulation

of the bureaucratic apparatus and the regulation of political
institutions, namely the executive and the legislative branches. Ethics
rules have been placed on public services. Bureaucracies are under
the control of their political principals (Wilson and Rachal, 1977,
Black, 1976), namely governments, and despite the above-mentioned
challenges, rules are more easily enforced. Political institutions,
however, are less likely to accept external regulation, as they are
elected and accountable to voters and/or their representatives.

As Wilson and Rachal explain, whereas the private sector cannot

refuse the authority of the state, there is the problem of a public
agency accepting being regulated by another agency: “Inside
government, there is very little sovereignty, only rivals and allies”
(Wilson and Rachal, 1977: 13). Regulation within the state can be
“various types of oversight aimed at securing probity or ethical
behaviour on the part of the elected and appointed public officials,
for example, over the conduct of appointments, procurement, other
uses of public money or facilities, conflict of interest issues over
second jobs or work after public service. Such oversight ranges from
the special prosecutor appointed by Congress to check on the probity
of the US president to various forms of ombudsman and ethics-

committee activity” (Lodge and Hood, 2010: 592).

In the context of political ethics, how are these regulatory regimes
understood and applied? Reluctance to accept the so-called command-
and-control regulation, i.e.,imposed by an external authority, has

left political institutions governed by a traditional system of ethics
self-regulation, in which ethics rules were minimal and administered
by elected officials or political parties themselves. Contrary to other
types of regulation, the adoption and implementation of ethics
regulatory regimes are ultimately in the hands of those subject to
regulation. And because it imposes tangible restrictions and potential
losses to a specific set of key players in exchange for diffused and
uncertain systemic gains, like trust or the quality and endurance

of democracy, the level of success depends primarily on a credible

commitment on the part of the officeholders.

Yet, the scope of what can be considered self-requlation can range from
any rule imposed by a non-governmental actor to a rule created and

enforced by the regulated body itself. Freeman, for instance, refers to
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“voluntary self-regulation as the process by which standard-setting
bodies [...] operate independently of, and parallel to, government
regulation and with respect to which governments yields none of its
own authority to set and implement standards” (Freeman, 2000: 831),
while Gunningham and Rees (1997: 364) conclude that “no single
definition of self-regulation is entirely satisfactory”. The ultimate
ethics self-regulation is the one solely reliant on the individual’s
conscience without external rules, monitoring or enforcement. The
individual, whether an MP or a party official, is the regulator of their

own behaviour and is only accountable to their voters.

A third way is a meta-regulation regime, where self-regulation and
command and control meet halfway. As defined by Parker and
Braithwaite (2003), meta-regulation can be “the interaction between
government regulation and self-regulation”. As Hunter explains, the
state oversight of self-regulatory arrangements is when external
regulators impose or incentivize the regulated to come up with self-
regulatory measures (Hunter 2006: 215). This is common, for instance,
in whistle-blower protection, which demands companies to create
their own protection systems. Or, as it will be further explored,

when political parties are forced by law to adopt internal disciplinary

instruments.

4.1.2. What is Political Ethics Regulation?

Political ethics regulation is divided into the above-mentioned
categories. The criminal or administrative laws that penalise
corruption and other offences committed in office and the judicial
enforcement of those laws fall into the category of the command-and-

control model. Some of the rule-makers (members of parliament) are

some of the rule-takers. However, oversight and enforcement are fully
externalised, leaving no responsibility for politicians to enforce rules

and sanction their peers.

The regulatory mechanisms that are set up within political institutions
fall into the category of self-regulation. These are usually disciplinary
measures defined by peers. There is, however, a third way that has
gained importance in the past few years, which, according to the
regulation literature, could be called a meta-regulation model. In this
case, the rule-takers within the institution define the ethical norms,

but the oversight and/or enforcement are entrusted to external bodies.

The growing demand for efficiency, accountability and transparency,
and some degree of credibility deficit, has led political actors and
institutions to review and adjust their prescribed norms, oversight

and enforcement to ensure that the actual conduct by officeholders
corresponds to what is expected from the public. From this
perspective, many countries have adopted more comprehensive policy
frameworks to regulate political ethics since the 1970s. Countries
responded to this through a complex mixture of internal and external
regulations and supervision governing the ethical conduct of individual

and collective political actors. Three trends can be identified:

1. There has been a significant expansion of the legislative
framework regulating political ethics in most European
countries, in particular over the last 20 years, coinciding with the
establishment of GRECO's review mechanism and the adoption
of the UN Convention (Dévid-Barret 2015).
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2. Regulatory frameworks have evolved considerably over the
years, and “they are much more elaborate and intrusive than in the

past” (Juillet and Phélippeau, 2018).

3. Setting norms for individual and collective political actors
through dedicated legislation has been the easiest part of this
regulatory process, whereas establishing a sound supervision
framework to enforce those norms has proved daunting in many

countries.

Reforms have been triggered by the combination of domestic and
international drivers. At the domestic level, media scrutiny

and scandals, the emergence of new political players, increased issue
politicisation, and a more interventive role of the judiciary in this
domain. And at the international level, the significant role played

by international governmental organisations (such as the OECD,
OSCE, COE, Interparliamentary Union, and the EU) and
non-governmental organisations (such as Transparency International,
Global Integrity, IDEA and rating agencies) in promoting, advocating
and persuading national governments to adopt a series of reforms

in this domain.

4.1.3. On the path dependence approach to political
ethics regulation

Saint-Martin’s path dependence (historical institutionalism)
approach to ethics regulation starts with the following puzzle: if
more ethics regulation were always “driven by the erosion of public
confidence in politics, one would expect that countries facing

a problem of decline in public trust would have all converged

towards systems of ethics regulation that include at least some

form of external or independent involvement” (Saint-Martin,
2006: 8).

Cross-country evidence shows that this has not always been the case.
Some countries have gone through the same scandals and faced the
same declining levels of public trust, and yet neither have we seen

a shift towards more regulation, nor have these countries followed

the trend (in fact, Saint-Martin claims they have resisted the trend).

The path dependence approach has a point: regulatory options made
in the past feed back into contemporary politics and constrain policy
responses to emerging problems. That said, we cannot discard two
facts: first, there is a general mood towards more ethics regulation (so
that the judgement of what is right or wrong is not left to individual
consciousness); second, there is growing external pressure for efficacy
(visible results), regardless of the institutionalisation path of ethics

regulation across countries.

Institutional legacies are important. An ethics regime’s reputation for
being effective is something constructed over time. A good record

in disciplining members’ ethical conduct will help consolidate written
and unwritten norms and conventions and enhance public trust in the
system. That said, things can go wrong at some point. Norms and
acceptability of those norms may become less consensual and shared
among officeholders, which may lead to an erosion of public
confidence in self-regulation. Since political officials decide which
regulatory regime they want, they may resist external pressures for
reform for a while, but not without political consequences. Once the
general mood towards ethics regulation has changed, resisting the

tide may prove politically costly. That said, some finetuning may occur
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without changing the mode of regulation. The system’s capacity to
resist external pressure and restore trust through minor incremental
changes depends on how successful the ethics regime has been in the
past. In other words, path dependence may help explain resistance

to change, and in particular to externalisation, if it is supported

by a strong record of enforcement.

Therefore, Saint-Martin is right in saying that “policies also remake
politics” (2006: 8). In other words, ethics regulation impacts social
actors’ perceptions about the efficacy of the ethics regime. If, on the
one hand, the regime conveys a message of rectitude, i.e., that the
highest standards are upheld at all times, this feeds back on public
trust. If, on the other hand, the regime conveys a message of slackness,
self-servitude and anachronism (Williams 2002), then social actors will

believe that the system is unable to police their own agents.

Although public perceptions towards ethics regulation are never
positive, some are more negative than others. The benefits that people
derive from ethics regulations are indirect: it is done for the good

of democracy. Ethics regulation starts from a sceptical assumption
about politics: that all power corrupts and, therefore, some rules and
mechanisms are needed to police “powerful and greedy” politicians
(Dobel, 1993; Schneider & Ingram, 1997).

Historical institutionalism only explains part of the process.
Normative, mimetic, and coercive institutional isomorphism, is also
important to explain this move towards increased ethics regulation
and externalisation, or at best, towards hybrid models of oversight and
enforcement. In fact, there are countries (e.g., Sweden) resisting

increases in regulation, but the reputational costs of not acting
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in conformity with what has become a “norm” put them in a position
of outliers, with specific paths of institutional development that are

not replicable in other countries.

Political agents have some degree of autonomy to decide whether
they want to maintain or change the system, make minor incremental
adjustments or radical innovations, give the impression that things
are changing through the creation of new bodies whilst maintaining
control over appointments and resource allocation, or take reform
seriously and lose the ground. If the standing regime has a good
record in disciplining the ethics of its members, political agents have
a firmer ground to resist externally imposed demands or trends. If,
on the contrary, the regime is perceived as ineffective, there is a high
probability that political agents will be more exposed to external
pressure and want to be seen doing something about it. Depending
on how much pressure is exerted and how relevant that pressure is to
political support, political agents will make a more credible

or a shallower commitment towards reforming ethics regulation.

To cut the argument short, history matters to the current outcome,
but only to the extent that political agents are aware that the path
on which they are is producing visible results or, at best, is reassuring
social actors that the system is effectively policed. In other words,
ethics regulation processes only become self-reinforcing over time
or, at least, offer a firmer ground for political agents to resist path-
shifting changes when there is a good record of enforcing conduct
norms. Where ethics regulation is systematically perceived as
ineffective, political agents are more exposed to external pressure
for change. Unless they are truly committed to path-shifting changes,

the likelihood is that reforms will remain shallow, with little visible
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results, thus generating less confidence in the system and feeding into

a vicious circle of policy churn (Monios, 2016).

There is also a normative fallacy in the current trends in ethics
regulation. Experts, consulting industries and international review
mechanisms have pushed towards more written rules (formalisation),
proscribed conducts (prohibitionism) and externally enforced ethical
standards (externalisation) based on the belief that these processes
enhance public trust by depoliticising the process of ethics regulation.
Depoliticising the process of ethics regulation by giving the appearance
of being more impartial has its drawbacks: external institutions may not
be as impartial as it seems on paper; they may lack the capacity or have
their powers poorly framed. In short, they may be toothless. The push
towards the externalisation of enforcement may make political agents
less responsible for regulatory outcomes. If things do not work, it is not
their fault, even if they have not provided external bodies with the

necessary conditions to work efficiently.

4.1.4. Who is regulated?

Regulating ethics for parliaments, executives and political parties,
although being political institutions, is not the same thing due to the
nature of each institution and the variations among political systems.
Parliaments, for instance, are the ultimate rule-makers, with powers
to regulate other public and private institutions (Kaye, 2003), which,
in the case of political ethics regulation, makes MPs simultaneously
rule-makers and rule-takers (Streeck and Thelen, 2005: 13) in many
areas, namely political funding, conflict of interest, financial

declarations, salaries and expenses.

Parliaments are key decision-making institutions in democratic systems;
thus, the governance of a country will benefit from high levels of trust
in parliament (Holmberg, Lindberg, and Svensson, 2017). The regulation
of parliamentary behaviour and ethics standards is essential to guarantee
public trust in the transparency, effectiveness, and impartiality

of parliamentary — and democratic — decision-making, as well as to

promote a culture that favours public interest over private interests.

Hence, parliaments play a key role in upholding the highest standards
of integrity in political life, not only because they have legislative
supremacy — including in areas such as ethics regulation, in which
they are both the “rule makers” and the “rule takers” — but also
because they are equally responsible for providing and exercising
control over the cabinet, including inquiring into the misconduct of its

members, and exercising disciplinary powers.

Opportunity structures for corruption and misdemeanour in parliament
have grown in the past decades due to a combination of factors that
led to increased interactions with third parties, namely: the rise of the
regulatory State and intense production of laws and regulations; the
increase of lobbying firms and activities; the possibility of accumulating
several offices, jobs or mandates; and the decline in the popularity and
visibility of national representative functions. One of the major difficulties
in regulating ethics in parliament is that MPs, or any elected official, are
temporary officeholders whose permanence in office depends upon
(re)election. Hence, it is difficult to make them accept and guide their
conduct by the same ethics principles and impose credible sanctions to

clear conflicts of interest in a continuum, i.e., before and after holding office.
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Governments are expected to model, oversee, and enforce integrity
standards for everyone in the cabinet. Ministers and junior ministers are
the most visible officeholders; hence they have the potential to cause

the most reputational damage. However, they are not necessarily the
most exposed to integrity risks. Other less visible cabinet members, such
as staff and advisors, are often more exposed to financial impropriety

and influence peddling and may cause considerable damage to the
government’s reputation for integrity. It is crucial that cabinets set specific
norms, mechanisms, and processes of ethics regulation for their members
and that the Prime Minister is seen supporting and upholding compliance

with those norms.

Risks of exposure are likely to increase when decision-making processes
are transparent. These processes become more transparent when
officeholders are required to disclose their assets, interests, gifts and
hospitality, set lobbying registers and make government proceedings

and agenda information available for public consultation. The risks

of exposure can also increase with the creation of codes of conduct and
guidelines to manage apparent, potential, and real conflicts of interest

in office. Clarifying norms of (un)acceptable behaviour also has the
advantage of reducing the excuses for not knowing how to act. That said,
norms are always limited and selective representations of a complex and
ever-changing reality; hence their dissuasive effect is always patchy. When
norms are not sufficiently clear or simply non-existent, officeholders
should ponder how a given conduct or practice would be perceived

by their peers and from outside because the ultimate self-regulation is the
capacity to understand that a certain conduct or action in office may
damage the reputation of the invested office and/or cause grievance to

third parties with a claim in a particular process.

Certain conducts and practices by Ministers and other cabinet members
in the discharge of duties that used to be tolerated or mildly disapproved
of are now considered unacceptable. This is particularly the case with

a series of conflicts of interest. Ethical standards governing cabinet offices
have changed because expectations about those standards have also
changed. Today, not only are citizens demanding higher standards for the
rule of law, but they are also less tolerant towards the unequal or biased

distribution of benefits under the law (Greene, 1990: 244).

Political parties, for instance, are private law entities. They can

be ruled like any other regulated entity, i.e., the rule-maker is not
necessarily the rule-taker. This is particularly true for parties without
parliamentary representation or with minimal representation. They
cannot influence regulations defined by the parliament but are
directly affected by political financing laws and indirectly affected

by parliamentary rules and electoral laws. On the other hand, parties
are not subject to pressures coming from outside their political group/
tribe. In other words, parliament is a collection of political groups with
different voting weights and political views, while political parties are

more homogeneous groups.

4.1.5. What is regulated?

Ethics regulations can cover a different array of aspects of

a politician’s conduct. When examining the ethics regulations

of parliaments, Kaye mapped three types of regulatory spheres to
which MPs were subject to: partisan, institutional and personal
(Kaye 2003). The first sphere relates to MPs’ obligations toward
their political party, namely, respecting the party’s ideology, opinions

and votes. The personal sphere relates to sexual, financial and other
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personal conducts. The institutional sphere, which is more directly
related to the concept of ethics considered in this article, refers to
parliament’s etiquette, the relationship with peers, the use of funds
allocated by parliament to political work, conduct during service and

representation and conflicts of interest.

Kaye’s taxonomy can be roughly applied to the executive and political
parties, particularly in the case of conflicts of interest between

the office duties of public officials and their private-personal or
professional interests. One of the most regulated aspects is when

the private interests of an individual are not, in any way, compatible
with their public office duties. These regulations act at three levels:
when taking office, while in office and after leaving office. They set
up a kind of barrier to private interests/activities before officeholders
take office (incompatibilities); they proscribe officeholders

from engaging with private interests/activities while in office
(impediments); and they restrain officeholders from taking certain
jobs or activities in the private sector, for a designated period, when
they leave office (post-employment restrictions). There are also other
regulated domains once an individual takes office, namely, interest and
assets declarations; conflict between the individual’s public

duties and private interests that may arise while in office but do

not necessarily impede the wholesome of the public functions;
contacts with thirds parties, i.e., lobbying, gifts and hospitality; use

of allowances and expenses; use of funds and public facilities for
political and private activities; and political and electoral funding.
However, while there are examples of regulations addressing each

of these domains, this does not mean that all domains are regulated
in cases (countries and institutions) that have set up rules of any kind

nor that all domains are regulated in the same form. In other words,

some domains may be ruled by hard laws, such as political funding, and
others by soft law instruments, such as codes of conduct, as further

explained in the following section.

4.1.6. Which instruments are used?

Norms are the standards and rules to which regulatees are subject.
They may vary across political traditions and institutions and

also in form, content and scope of application. Norms can simply

be a set of ethical principles and standards guiding the conduct

of officeholders, widely known as Codes of Ethics. The “Nolan
Principles” — selflessness, integrity, objectivity, accountability,
openness, honesty and leadership — are most possibly the milestone
of political ethics standards, which ended up informing not only

the ethics reform in the British parliament but also inspiring

subsequent ethics regulations elsewhere (David-Barret, 2015).

Standards and principles require more detailed rules of conduct

that translate them into practice, although they always go hand

in hand. Formally, these rules may be inscribed in general criminal

and administrative laws (which do not fall within our concept of self-
regulation nor address the daily activities of officeholders), in the rules
of institutions and organisations’ procedures and standing orders,

in codes of conduct or in resolutions. More often than not, ethics
norms are spread out in this mesh of different forms of regulation.
Some are legally binding or a simple charter of principles, with more
or less detail on the regulation of behaviours. Some can simply address
issues such as conflicts of interest. And others are larger in scope and
can regulate dress code or language use, conduct outside parliament

and in social media, contacts with third parties or include clauses
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to prevent other socially unacceptable behaviours, such as sexual

harassment.

A third set of instruments includes interest registers and asset
declarations. Certain types of interests may not be deemed incompatible
with office but may, at some point, raise real or potential conflicts with
the activities of an officeholder. Hence, officeholders can be asked to

declare information about their assets, income, and interests.

In some contexts, ethics rules are in place without oversight and
enforcement mechanisms. However, theory suggests that rules are
more effective when there is a high probability of detecting and
punishing violations (Becker, 1968; Klitgaard, 1988). The absence

of such mechanisms would risk making the norms “lions without
teeth”. Some regulatory regimes do not include this dimension, they
only have rules that are expected to guide the conduct of
officeholders but leave it to them to comply with such rules. As
previously explained, at an initial stage of response to corruption
scandals and public outcry, many political bodies have responded

by drafting norms and transparency instruments. They ended up being
insufficient to change behaviours and avoid new controversies,

as they relied solely on the officeholder’s conscience, without external
supervision. So, in a second attempt to deal with misdemeanours,

there was an explosion of the so-called ethics bureaucracies.

Over time and due to scandals, an increasing number of parliaments
adopted more complex rules to govern the conduct of elective officials
and oversight was delegated to more or less independent bureaucratic
agencies known as ethics regulators (Bolleyer et al., 2018; Saint-martin,
2009). As Saint-Martin (2009: 9) explains, this marked the beginning
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of the institutionalisation of a field of expertise in parliamentary
ethics. A process punctuated by tensions and conflicts because,

in a more independent regulatory system, bureaucrats are the ones
making decisions on compliance with the rules of ethics that apply to

elected officials.

4.1.7. What regulatory approaches are used?

The way different components of an integrity management system,
with their different levels of enforcement, are designed and put
together will have a different impact on the relationship between
the regulators and the regulated (Heywood, 2015). The literature
distinguishes two major approaches to ethics management (OECD,
2016): a compliance-based approach and an integrity-based approach.
Most countries tend to embark on compliance-based responses
applicable to all players on a top-down basis by externalising oversight
and enforcement functions. In addition to external legal frameworks,
oversight, and enforcement, parties, parliaments, and cabinets have
also adopted a series of self-regulatory measures, such as internal

codes of conduct and disciplinary bodies, in recent years.

Building on Dobel’s two dimensions of integrity — the legal-
institutional and the personal-responsibility dimensions (Dobel, 1999),
Blomeyer (2020) talks about Parliamentary Integrity Systems (P1S), which
he considers a type of institution. The legal-institutional dimension
refers to integrity as compliance, with clearly defined rules on avoiding
conflicts of interest, the disclosure of private interests, and acting
according to the institutional values of parliament. The personal-
responsibility dimension requires MPs to deal with conflicts of interest

with understanding and personal ability to judge the adequate
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course of action (Blomeyer, 2020: 562-3). Others have conceptualised
conflict of interest regulation by dividing it into two dimensions:
legal mechanisms to prevent certain situations (namely bans and
incompatibility rules) or those focused on disclosing situations (such
as transparency requirements) (Matarella, 2014). Taking stock of this
conceptualisation (Bolleyer et al., 2018; Bolleyer and Smirnova,
2017), three elements of conflict of interest (COI) regimes have been
identified: COl strictness, COl sanctions, and COl transparency. CO/
Strictness captures aspects of the regime that increase the likelihood
of formal COl violations being officially detected and notified (the
strictness of rules and the nature of enforcement). COI Sanctions
capture the costs imposed on parliamentarians when COl violations
are detected. And CO/ Transparency captures the conditions for third-

party control.

Others have proposed slightly different approaches, according

to the locus of ownership — internal vs external — and the type
of approach used — compliance vs integrity-based (Figure 12).
The literature on academic fraud (McCabe and Trevifio, 1993)
shows that ethics regulatory methods that emphasise compliance
mechanisms and “make salient the us-versus-them nature of the
control relationship [..] could contradict and undermine the
effectiveness of control methods intended to foster a sense

of shared responsibility” (Lange, 2008: 711) and the internalisation

of the values associated with ethical behaviour.

Figure 12 Approaches to ethics regulations in politics

External

Compliance - Integrity -
based based

Internal

Control approaches internal to the organisation can also be classified
in terms of their orientation — outcome vs process-oriented

(Figure 13), (Marchand Simon, 1958; Ouchiand Maguire, 1975).

This approach attempts to influence the conduct of its members
through the promise of future rewards or punishments or the
proactive monitoring of the members’ conduct prior, during and
after exercising office, “with the goal of ensuring that individuals

are acting in the organisation’s interest” (Lange, 2008: 712), resorting
to different transmission channels (Johnson and Gill, 1993; Ouchi,
1979), i.e., by transmitting the ethical standards through formal,

disciplinary channels or through peer pressure.

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3| Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /

60



Figure 13 Approaches to ethics regulation within political institutions
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4.2. The drivers of regulation

4.2.1. Misdemeanours and scandals

Scandals involving political officials or institutions have been the
main drivers of ethics regulation and have required the establishment
of legal remedies, new forms of transparency requirements,
compliance rules, and registers (Bolleyer et al. 2018; David-Barrett
2015). Various cases illustrate this conclusion, namely, France, the
United Kingdom and even Portugal. Yet, many European regimes have
realised that increased transparency may not have been sufficient to
eliminate political corruption. Thus, in a second regulatory wave,

several parliaments have responded to new scandals — many related
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to abuse of power, corruption or influence-peddling — by adopting

codes of ethics or codes of conduct.

In the UK, the 1994 cash for questions scandal, in which some MPs were
accused of having accepted payments in exchange for raising particular
questions in parliament, prompted the setting up of the Committee on
Standards in Public Life and the subsequent drafting of a parliamentary
code of conduct for MPs and Lords.*° In 2011, the cash for amendments
scandal involving Members of the European Parliament (MEPs) led the
European Parliament to rewrite its code of conduct and the Austrian
parliament to regulate lobbying (Bolleyer, 2018:131).** In recent years,
in France, there has also been an evident increase in the number

of ethical reforms that touched upon problems of various natures,
among others, integrity, conflict of interest and abuse of public funds.
The reforms were prompted by a series of scandals, the most notorious
one being the Cahuzac affair, involving a minister accused of money

laundering and fiscal fraud.

Portugal has not avoided political corruption and conflict of interest
scandals either, nor did it escape the need to address them

by reforming its ethics regulations. In 2016, in the aftermath of

a controversy over a second job of an MP and former Minister,

an ad-hoc committee for transparency in public life was set up

in parliament with the task of reforming ethics regulations. While this
was the case that led to the creation of the committee and its work
on ethics reform, the door had been opened by a series of previous
misdemeanours, including the alleged bribery of a Prime-Minister (de

Sousa and Coroado, 2022).
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4.2.2. Democratisation and policy diffusion

Another key driver of the spread of ethics regulation was the
international democracy promotion movement, through
which international organisations suggested a few instruments

to recent democracies, such as codes of conduct and lobbying

regulations, as part of anticorruption packages (David-Barrett, 2015).

A significant number of soft law instruments promoted standards

of conduct for democratic institutions, as summarised in Table 6.
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Table 6 International Law Instruments and Standards of Conduct

1996

The United Nations General Assembly adopts a “model international
code of conduct for public officials” as a tool to guide efforts against
corruption.

1997

The CoE adopts the Guiding Principles for the Fight against Corruption,
which include number 15, “to encourage the adoption, by elected
representatives, of codes of conduct [..]" (Council of Europe, Committee
of Ministers, 1997).

The OECD Anti-Bribery Convention is adopted, requiring signatories to
implement national legislation that outlaws the payment of bribes to
foreign public officials —including parliamentarians — in international
business transactions.

1999

The CoE Criminal Law Convention against Corruption obliges states to
ban active and passive bribery of domestic public assemblies.

The CoE establishes the Group of States Against Corruption (GRECO)
to monitor compliance with anti-corruption standards and further the
Guiding Principles.

CoE Recommendation 60°of the Congress of Local and Regional
Authorities on the political integrity of local and regional elected
representatives includes a code of conduct as an appendix, providing
guidance on how to carry out daily duties in accordance with ethical
principles and take preventive measures to reduce the risk of corruption.

2000

The Parliamentary Assembly of the CoE Resolution 1214 attests to
growing international consensus on the necessity of a disclosure
mechanism for members’ interest as a minimum in regulating
parliamentary conduct.

2005

The UNCAC establishes a legally binding obligation on signatories

“to apply, within [their] own institutional and legal systems, codes or
standards of conduct for the correct, honourable and proper performance
of public functions”.

2006

The OSCE Parliamentary Assembly Brussels Declaration sets
out recommendations for regulating the professional standards
of parliamentarians.

2010

CoE Resolution 316 (Council of Europe, 2010) of the Congress of Local
and Regional Authorities focuses on the risks of corruption and
emphasises the importance of promoting a “culture based on ethical
values”.

2012

GRECO's Fourth Evaluation Round is launched, focusing on Corruption
Prevention concerning MPs, Judges and Prosecutors.

Source: (David-Barrett, 2015)
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The adoption of these regulatory instruments imposed or promoted
by several international organisations — such as the OECD, the OSCE
and the Council of Europe, paired with the periodic reports issued by
the EU, namely, the European Semester, the Anti-corruption report
and the most recent Rule of Law report — created a wave of policy
diffusion across countries. In other words, governments tend to
benchmark practices in other countries when dealing with

similar challenges.

4.3. Dimensions and indicators of political ethics
regulation: norms, oversight, and enforcement

As the literature on regulation recalls, regulatory regimes are based on
three dimensions: norms, oversight, and enforcement (Table 7), which
can be directly transposed to the realm of ethics regulations, whether
we are talking about command and control, self-regulatory or meta-

regulatory regimes.
Table 7. Political ethics regulation: dimensions and indicators

Dimensions Indicators

- Existence of ethics rules

- Form of ethics rules (codes of conduct, standing orders, criminal
laws, other)

- Subjects of the rules (MP, cabinet members, party officials,
advisors, staff, and third parties)

- Scope of the rules

Norms

- Existence of an oversight body
- Composition of the body

- Powers

- Scope of oversight

Oversight

- Existence of an oversight body
- Composition of the body

- Powers

- Scope of enforcement

Enforcement
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4.3.1. Norms

Norms are the standards and rules to which regulatees are subject.
They may vary across political traditions and institutions, as further
developed in subsequent chapters, and also in their form, content, and

scope of application.

Norms can simply be a set of ethical principles and standards guiding
the conduct of officeholders, widely known as Codes of Ethics.

The “Nolan Principles” are most possibly the milestone of political
ethics standards, which ended up informing not only the ethics reform
in the British parliament but also inspiring subsequent ethics
regulations elsewhere (David-Barret, 2015). Resulting from the cash-
for-questions scandal and the setting up of the Committee of Standards
in Public Life, in 1995, in the British parliament, the seven Nolan
Principles are: selflessness, integrity, objectivity, accountability,

openness, honesty, and leadership.

Standards and principles require more detailed rules of conduct that
translate them into practice. Formally, these rules may be inscribed
in general criminal and administrative laws (which do not fall

within our concept of self-regulation nor address the daily activities
of officeholders), in the rules of institutions and organisations’
procedures and standing orders, in codes of conduct or in resolutions.
Often, ethics norms are spread out in this mesh of different forms
of regulation. Some are legally binding or a simple charter of
principles, with more or less detail on the regulation of behaviours.
Some can simply address issues such as conflicts of interest. And
others are larger in scope and can regulate dress code or language

use, conduct outside parliament and in social media, contacts with
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third parties or include clauses to prevent other socially unacceptable

behaviours, such as sexual harassment.

Norms can address a significant number of issues, such as ex-ante
and ex-post incompatibilities and impediments, conflict of interests,
gifts and hospitality and contacts with third parties. For instance,
codes of conduct set out guidelines for the behaviour of officeholders
in their daily activities and in their relationship with their peers,
voters, the public administration and third parties. Other instruments
to control real and potential conflicts of interest are incompatibility
and impediment rules. These rules set out the situations in which the
private interests of an individual cannot be, in any way, compatible
with his or her public office. They set up a kind of barrier to

entry before officeholders take office (incompatibilities) and

what officeholders are banned from engaging with once in office

(impediments).

A third set of instruments includes interest registers and asset
declarations. Certain types of interests may not be deemed
incompatible with office but may, at some point, raise real or potential
conflicts with the activities of an officeholder. Hence, officeholders
can be asked to declare information about their assets, income,

and interests.

Finally, ethics norms may target different individuals. While the main
targets are the actual officeholders, be they members of parliament,
cabinet members, such as ministers and junior ministers, or party
officials, norms may also target advisors and other staff, third parties,

such as lobbyists, or party members in general.

4.3.2. Oversight

While there is a relatively extensive body of literature on the norms,
less attention has been paid to the oversight and enforcement
dimensions of ethics regulation in politics, despite the significant
increase in the number of ethics bureaucracies (Allen, 2016). The
problematic aspect is that the rule-makers of these soft law
instruments were also the rule-takers. In other words, in the first wave
of ethics regulation, lawmakers were — at least partly — regulating
themselves, which raised suspicion and doubts about impartiality,

fairness, and accountability.

Oversight refers to gathering information on compliance with

the norms and rules in place. Some regulatory regimes do not
include this dimension, they only have rules that are expected to
guide the conduct of officeholders but leave it to them to comply
with such rules. In fact, it is possible to have ethics rules in place
without these mechanisms. However, theory suggests that rules are
more effective when there is a high probability of detecting and
punishing violations (Becker, 1968; Klitgaard, 1988). Thus, regardless
of the nature of the ethics regime, i.e., whether it is compliance or
disclosure based, it should be complemented by oversight

and enforcement. The absence of such mechanisms would risk

making the norms “lions without teeth”.

Over time and due to scandals, an increasing number of parliaments
adopted more complex rules to govern the conduct of elected officials
and oversight was delegated to more or less independent bureaucratic
agencies known as ethics regulators (Bolleyer, et al. 2018; Saint-Martin,
2009). As Saint-Martin (2009: 9) explains, this marked the beginning

of the institutionalisation of a field of expertise in parliamentary
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ethics. A process punctuated by tensions and conflicts because,
in a more independent regulatory system, bureaucrats are the ones
making decisions on compliance with the rules of ethics that apply to

elected officials.

Oversight bodies are responsible for supervising compliance with

the norms, but their scope of action, powers and institutional design
may take many forms. As described in the norms section, ethics

rules address various aspects, from interest and asset declarations to
gifts and hospitality. Thus, there may be single super oversight bodies
overseeing compliance with all the norms or a combination of bodies,
each dedicated to a certain type of norm. The powers of oversight
bodies may also vary: they may be proactive and initiate investigations
on their own; or they may have to wait for a complaint that triggers
action; they may be allowed to collect evidence from outside the
institution (in the media, for instance), conduct inquiries and request
the assistance of other bodies, such as tax authorities, or none of that
the above. Regarding the institutional design, three models are

in place:

« Internal oversight by peers, which has raised suspicions over

impartiality, as explained above.

+ Internal oversight managed by a bureaucrat in the institution

(for instance, the highest-ranking public servant in parliament).

» External oversight, i.e., oversight by an administrative or
judicial body, which is organically and formally independent from

the overseen institution.

4.3.3. Enforcement

Enforcement is, first and foremost, dependent on the existence

of sanctions and penalties prescribed in hard law and soft law
instruments, i.e., in the norms. Penalties for infringement have

not always been foreseen, especially on matters regulated by soft
instruments, such as codes of ethics and codes of conduct. When
prescribed, sanctions may be of disciplinary, administrative or criminal
nature, which has a defining impact on the institutionalisation of the
oversight. In the first wave of ethics regulations in politics,

when in place, enforcement belonged to courts, who would judge
the criminal or administrative offences. But, as new ethics self-
regulatory instruments emerged and expanded, enforcement also
entered the disciplinary realm and became no longer exclusive to

the judicial pillar.

Figure 14 Oversight and Enforcement Models
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Rule enforcement is also deeply linked to the oversight dimension,
but it is not necessarily dependent on it. Different models exist
and coexist. Figure 14 displays the different combinations between
the two functions. In models 1 and 2, oversight and enforcement
are autonomous. In the case of model 1, oversight belongs to

a body internal to the overseen institution, while enforcement

is external. This is typically the case when a disciplinary body
conducts a preliminary examination but transfers the enforcement
responsibilities to judicial courts. In the second model, the
placement of the two functions is inverted. Oversight is external,
usually belonging to an autonomous administrative body that holds
investigative powers and may issue recommendations, but the
final say on possible penalties relies on the institution, frequently
the parliament or the PM, based on the oversight. In other cases,
enforcement may coincide with oversight when the regulatory
bodies are the same. Once again, the function may be internal or
external to the supervised institution. The former case may be
illustrated by parliamentary ethics commissions that hold both
oversight and enforcement powers. In contrast, the latter case may
be represented, for instance, by all-encompassing anti-corruption
agencies or, in the case of incompatibility and impediment rules, the

Portuguese Constitutional Court.
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Chapter 5

Mapping political ethics self-
regulation across Europe: political
parties, parliaments and executives

In Chapter 5, we provide a comprehensive mapping of political ethics
self-regulation measures adopted in all EU27 Member States plus the
UK, at the party, parliamentary and governmental levels, identifying

and discussing trends and good practices.

5.1. The importance of ethical standards to political
institutions

Political parties, parliaments and governments are the core political
institutions of representative democracy (Groop, 2013) and, for that
very same reason, attract more public attention, for good or bad
reasons. Political institutions can be defined as an ensemble of “rules,
compliance procedures and standard operating practices” that
structure the relationship between political officeholders and citizens
(Hall and Taylor, 1996). They are largely responsible for socialising
individuals into politics, providing their members with the necessary
political skills and moral templates on how to discharge their duties,

and enforcing those standards of conduct to their members.

Why is it relevant for political institutions to set and enforce ethical
standards on their members? From an organisational perspective,
whenever power is delegated, there is always a risk that individuals
selected to run for office, speak and make public commitments on
behalf of the party and hold office may jeopardise the underlying

trust. If integrity risks are not systematically examined and addressed

internally by political institutions, as well as by external actors,
they are likely to manifest themselves through multiple financial,
organisational and reputational damages to the actors involved, their

peers, host institutions, and politics in general.

From an individual perspective, setting the tone at the top helps to
consolidate “the moral values and ethical codes that sustain co-
operative and public interest inspired strategies within public and
private organisations” (Della Porta and Vannucci, 2005). If people begin
to believe that their leaders and the political institutions to which
they belong are untrustworthy and that their vision and expectations
of politics are unrealistic, they feel cheated, disheartened, and
indignant (Morrison, 1994), giving room to political cynicism. When
the moral references in a contractual relationship have been forfeited, the
individual becomes cynical and more willing to accept corruption as

a norm (Abraham et al., 2020: 2). Therefore, clarifying and upholding
ethical standards within political institutions is quintessential for

democratic governance.

In a context where the conduct of political actors has become
increasingly scrutinised, sometimes blurring the public-private divide,
integrity (and the reputation for integrity) has become a prominent
value to the performance of political institutions in a democracy

at all levels — from the selection of candidates to the drafting

of legislation, to policy making (Huberts, 2018). The media has played

Acesso rapido = Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /67



a major role in this qualitative transformation of democratic politics
by investigating and covering in detail allegations and breaches

to the standing ethics regulations (Sabato, 1991). Whether it has
done so with a genuine interest in investigating and reporting facts

in a truthful, objective, impartial and responsible manner, or it was
simply looking to sell headlines with the newest revelations of serious
wrongdoing by political officials is something worth exploring

in future studies. The reality probably lies somewhere in between.
What we do know is that the media has been as concerned about
reporting new cases of misconduct and covering new developments
in the field of ethics regulation. Ethics regulation offers a yardstick
for guiding (and distinguishing) media approaches to political
integrity: covering breaches of rules, legislative omissions or the poor
performance of oversight and enforcement bodies “is not the same as
covering unsubstantiated rumours about political officials”

(Rosenson, 2006: 149).

Although reported scandals involving political officials and/or
institutions have been one of the major drivers of ethics regulation

in recent years (Bolleyer et al.,, 2018; David-Barret, 2015), the media
has not been the sole responsible for this moral shift in democratic
governance. Increased polarisation and the use of the accusation

of unethical conduct as a political weapon; the entry into play of new
integrity warriors, such as anticorruption NGOs with a pro-good
governance agenda; the emergence of populism and the electoral
appeal of the anti-elitist rhetoric; the eruption of social networks, the
thirst for sensationalism and the subsequent reduction of reserved
spaces in politics; and pressure from international organisations

through their implementation review mechanisms and compliance

reports have also contributed to this increased concern about ethical

standards in politics.

Because laws and codes of conduct and their institutionalisation

are supposed to reflect a democratic society’s ethics, their breach

is expected to be met with public disapproval. In practice, this

is not always the case. The conduct, publicly exposed and judged,
may purposely or inadvertently fall outside the scope of regulation.
Political sympathy or proximity with the wrongdoer also blurs
judgements. For that reason, political integrity is as much about the
legal/formal norms clarifying what is right and wrong as the more
informal norms and expectations that are relevant for judging a given

conduct in the discharge of public duties (Huberts, 2014).

As discussed in Chapter 5, unethical conduct in office may take
different forms and will be judged differently by political officeholders
and the public in general. Some are regarded as more damaging to the
personal and institutional reputation than others. A key challenge for
any democratic government is to ensure that standards of conduct

in office meet changing public expectations. This is by no means an
easy task. There is no single approach to do it effectively. Instead,

a wide range of strategies and measures have been prompted. Some
are kneejerk reactions to emerging scandals and disclosed occurrences.
Others are adopted as part of a damage control strategy, i.e., reducing
and preventing risks of impropriety to avoid having to deal with

reputational damages at a later stage.

Ethics regulations are often adopted or reviewed in reaction to
scandals. As a result, rules are developed: (1) in response to specific

occurrences/conduct, hence more focused on exposed unethical
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conduct and with little preventive applicability,

(2) without much attempt to link them to basic constitutional norms
and the enforcement capacity of oversight bodies and, therefore,
easily contested or hardly complied with at all; and (3) with added
complexity, not necessarily with an incremental logic, but simply

in a clumsy manner with limited foresight and, therefore, missing the

broader picture of what ethical regulations are intended for
(Moinos, 2016).

According to Greene, two constitutional principles should be
considered when adopting ethics regulations: the rule of law, which

is a process-oriented principle, and impartiality, which is an outcome-
oriented principle (Greene, 1990: 234). The principle of impartiality
can be discerned from social equality, which means that officeholders
should not allow their concerns to play any role in their deliberations.
In other words, the exercise of public functions should be regarded
by others as unbiased. The rule of law principle is that public officials
may only exercise the authority entrusted to them by laws and “apply

it even-handedly” (Greene, 1990: 234).

The principle of impartiality is expected from political officials in their
policy-making, regulatory/legislative and administrative (applying the
law) capacities. Three key properties/attributes of impartiality ought
to be safeguarded (Greene, 1990: 234):

« Financial gain: political officials shall not be in a position
in which they may gain financially from the discharge of their

duties

o Favouritism: political officials shall not put themselves

in a position whereby they could favour or give the impression
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that they could favour people who are currently or were recently

closely associated with them; and

« Bias: political officials shall not express views which indicate
that they cannot reasonably be expected to apply the law even-
handedly.

Certain conducts and practices in the discharge of political office that
used to be tolerated or mildly disapproved of are now considered
unacceptable. This is particularly the case with a series of conflicts

of interest and undue influences over political actors that skew
resources and policies away from the common good, undermining

democracy (Etzioni, 2014).

Ethical standards in politics have changed because expectations
about those standards have also changed. Today, not only are citizens
demanding higher standards for the rule of law from their political
actors and institutions, they are also less tolerant towards the unequal
or biased distribution of benefits under the law. By adopting and
implementing ethics self-regulations, political institutions are not only
reacting to growing public concern but also responding to changing
social values (Greene, 1990: 244). In addition, it became obvious that
unwritten and customary rules of etiquette had fallen or were being
interpreted in widely divergent ways, leading to unresolvable internal
disputes over what standards ought to be upheld in the discharge

of duties. Clearly, there is a tendency for codification and compliance-

based approaches to integrity management in politics.
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5.1.1. Setting the tone at the top

The literature on corruption control and integrity management often
sees integrity in leadership as a requirement to fight political corruption,
improve ethical standards in the political sphere and restore levels of trust

in political institutions.

A leader who combines integrity and competence is a highly valuable
asset to a country’s reputation, internally and externally, and, over
time, tends to be more effective than those leaders who disregard
ethics of process to achieve desirable policy outcomes. Sacrificing
transparency, impartiality and even legality for the sake of results

is a moral trade-off that often leaves a bitter tab for citizens to pay

in the long term.

Besides personal traits, political will (or the lack thereof) is also
pointed out as a crucial element in explaining the (un)success of ethics
regulation. Other reasons for failure are also discussed in the literature,
among others: lack of ownership in the measures implemented (in
particular, if they are imposed from outside); failure to institutionalise
reforms (adopting norms whilst ignoring their oversight and
enforcement); little or no visible results (repeated occurrences and
resilient practices); and a high dependence on the effectiveness

of external bodies with limited capacity.

Political leaders are responsible for ensuring that the political
institutions they lead uphold the highest standards of conduct for
their members. Not only do they have the moral obligation to ensure
that these institutions fulfil their mission they are also incentivised to do
so since political institutions that perform in accordance with ethical

standards can expect improved relationships of trust and increased
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support from citizens. Good institutional performance leads to
tangible (reputational) benefits to the officeholders. The doing-well-
by-doing-good maxim seems to pay off in politics as it does in the
business sector. Maximising support at the expense of ethics is not
wise because one dynamic feeds the other. Investing in the ethical
performance of political institutions pays off in the medium and

long run. The opposite, however, is more frequently observable: de-
investing in ethics and ignoring the ringing bells may cause irreparable

damage to the legitimacy of democratic institutions.

Risks of exposure are likely to increase when decision-making
processes are transparent. These processes become more transparent
when officeholders are required to disclose their assets, interests,
gifts, and hospitality, set lobbying registers and make government
proceedings and agenda information available for public consultation.
The risks of exposure can also increase with the creation of codes

of conduct and guidelines to manage apparent, potential, and real
conflicts of interest in office. Clarifying norms of (un)acceptable
behaviour also has the advantage of reducing the excuses for not
knowing how to act. That said, norms are always limited and selective
representations of a complex and ever-changing reality; hence their
dissuasive effect is always patchy. When norms are not sufficiently
clear or simply non-existent, officeholders should ponder how

a given conduct or practice would be perceived by their peers and
from outside because the ultimate self-regulation is the capacity to
understand that a certain conduct or action in office may damage

the reputation of the invested office and/or cause grievance to third

parties with a claim in a particular process.
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In recent years, political institutions have adopted a series of self-
regulatory measures, such as codes of conduct for their members,
and some have set specific bodies to oversee and enforce those
standards (Hine, 2006; David-Barret, 2015). The literature has also
covered, in a scattered manner, the nature and quality of corruption
control policies and the reasons why these have systematically
failed to deliver (Johnston, 2005; Mungiu-Pippidi, 2006; Batory,
2012; Amundsen, 2006; Persson et al., 2013). However, little has
been said about these developments internal to the core political
institutions of representative democracy. There are a series of legal
and institutional innovations within the core political institutions

of representative democracy that still need to be accounted for.

In this Chapter, we will map ethics regulation developed and implemented
internally by political parties, parliaments and governments and identify
possible trends. We will be looking primarily at how these political
institutions have set ethical standards for their members and what
disciplinary mechanisms have been put in place to oversee and enforce
those standards, contributing to a better understanding of integrity

management in politics.

5.2. Ethics self-regulation within political parties

As described in Chapter 2, during the last decades, European political
parties have consistently recorded the lowest share of trust in most
cross-national surveys, regardless of a country’s party and electoral
systems (CSPL, 2014: 20-21). Low trust in parties has coincided

with an increase in scandals associated with the financial probity of
parties, party officials and designated candidates, and a poor record
in clarifying what those standards should be and how they ought to

be enforced.
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Political parties, for instance, are private law entities. They can

be ruled like any other regulated entity, i.e., the rule-maker is not
necessarily the rule-taker. This is particularly true for parties without
parliamentary representation or with minimal representation. They
cannot influence regulations defined by the parliament but are
directly affected by political financing laws and indirectly affected

by parliamentary rules and electoral laws. On the other hand, parties
are not subject to “pressures coming from outside their political
group/tribe”. In other words, parliament is a collection of political
groups with different voting weights and political views, while
political parties are more homogeneous groups. Regardless of the size
and status of political parties, the impact of state regulations on their
internal functioning means that parties are transforming into public
utilities that are indispensable for democracy.® Given their centrality,
there is growing national and international concern about the need to

set guidelines for the public accountability of political parties®.

In response to mounting public opinion pressure, in fulfilment of legal
obligations or as an effort to comply with international standards, some
political parties have recently engaged in a series of intra-party reforms
“to restore public confidence in political forces and the whole democratic
system as well as a precondition for real accountability and responsibility”
(Venice Commission, 2010: 23). Codes of conduct/ethics (CCE) have

been increasingly adopted by many political parties. Ethics regulation

in political parties follows a trend also seen in other organisations in
Sweden, with more emphasis on introducing formal ethics instruments
to uphold or improve integrity in organisations over time. For example,
the use of ethics codes was also uncommon in public sector organisations

until recently (Svensson, Wood, and Callaghan, 2004; Svensson and Wood,
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2009). Moreover, cases of unethical or unwanted behaviour on social
media have raised issues of conduct in parties and led to the development
or amending of existing ethics codes. The #MeToo movement accentuated
issues of sexual harassment, and unwanted conduct in society at large and
how (male) power has been used to cover up or suppress these situations
from being reported and sanctioned (neglecting the interest and
well-being of the victims in favour of the reputation of organisations or
powerful perpetrators).** Politicians involved in sexual harassment cases

were found to have breached their code of conduct.?®

Internal conflict resolution bodies have seen the scope of their
disciplinary competencies broadened to cover aspects related to the
ethical conduct of their members, and new ethics committees have
been created and inserted into party statutes/constitutions. As much
as other intra-party reforms, CCE is important to generate public
legitimacy. As institutionalists argue, the performance of institutions
and the conduct of officeholders can be fair or unfair, impartial or
biased, honest or corrupt. Therefore they “function as important
signals to citizens about the moral standard of the society in which
they live” (Rothstein and Stolle, 2008: 446).

Since most corruption scandals that broke out in the last decades
have, to some extent, involved political financing and impropriety
by elective officials (see, for instance, Williams, 2000; Smilov and
Toplak, 2016), it is vital to examine the mechanisms and processes
through which parties define and impose ethical standards on
their members and officials. The extent of this ethics regulatory
reform across political parties in European countries is yet to

be assessed, as well as the different models, instruments, and

processes and the factors that explain possible variations. This

section offers an overview of regulatory efforts in political

parties.

5.2.1. Measuring party ethics regulation

This section takes stock of the Party Ethics Self-Regulation (PESR)
database, which gathers data from an expert survey on ethics self-
regulatory instruments and processes within political parties. In turn,
The PESR database builds on the widely known and most complete
Political Party (PPDB) database (Poguntke et al., 2016). The PESR
database offers information on 200 political parties in 25 countries (21
European countries plus Albania, Canada, New Zealand and Ukraine)
available in 2020 (Table 8). These parties include most or all of those
who had gained seats in the lower houses of their respective national
parliaments at that time. In the case of electoral coalitions, only the
largest member was considered. The number of parties per country
varies considerably due to the nature of each party system. In Malta,
for instance, there are only two parties in parliament, while Croatia

and Italy have almost twenty parties.
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Figure 15 Political Parties per Country in the Party Database (Total Num-
ber and percentage per country)
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The conceptual roadmap on the indicator’s choice was built on three
core components of the regulation introduced in chapter 4, i.e.,, norms,
oversight, and enforcement. Thus, the database includes sixteen
indicators classified into these three core regulation components,
describing some of the most important instruments and processes
regarding internal party ethics. Norm-setting clusters four indicators:
whether the party has a CCE; when it was adopted; to whom it applies
and why it was adopted *°. Oversight comprises six indicators: whether
the party has an internal disciplinary and/or ethics body; its status
within the party’s governance structure; which issues fall under its

scope of action; its duties; its composition; and the selection process
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of its members. Finally, enforcement is measured along six indicators:
whether the party has a dedicated enforcement body; its duties and
competencies; the nature of the foreseen disciplinary measures; the
procedure for opening a disciplinary proceeding; the communication
of decisions regarding disciplinary measures; and the possibility

of reviewing decisions. The remaining variables are contextual, such as

party family or country.

5.2.2. Norms

The database reveals a strike variation in the presence of CCE within
political parties. Out of the 200 parties surveyed, only 70 (35 %) have
CCE separate from their statutes and bylaws (Figure 16). In most cases,
the decision to adopt CCE followed an internal party decision (97 %)
rather than an external or public opinion pressure. However, the lack
of a separate formal CCE does not necessarily mean that parties do
not care about the ethical behaviour of their members, as most parties

have a body that deals with ethics and disciplinary matters.

Figure 16 Existence of a code of conduct/ethics separate from the statu-
tes/bylaws

97
65

35
3 17

No (N=130) Yes (N=70) Externally imposed ~ Party's internal ~ Reaction to growing

legal obligation (N=1) governingbodies public concern (N=5)
(N=32)

Notes: (Question 6.) Does the party have a code of conduct/ethics separate from the statutes/bylaws? (Q9.) Why

was it adopted? Please select all that apply.
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Regarding the scope of application of the ethical norms, 70 % of the
cases concern more than one type of political actor: first and foremost,
the conduct of party members (80 %) and party officials (72 %),
followed by party representatives (62 %), party candidates (33 %) and
third parties (22 %).

Ideology does not seem to play a role in the adoption of normative
instruments. Still, some results are worth highlighting. First, right-wing
populist parties and far-right parties regulate less on ethical conduct.
No party in the latter category and only four out of 20 right-wing
populist parties display such regulations. Second, older parties seem to

adhere more to separate ethics regulations than recent ones.

Regarding country variation, New Zealand, Canada, the Netherlands,
Albania, Latvia, the United Kingdom, Slovakia and Malta are the ones
where more parties regulate ethical issues (Figure 16). In this cluster,
more than half of the political parties included in the database have
separate formal ethic regulations, which may not only contribute to
institutionalising good conduct but also help foster an ethical culture
at the party system level. In contrast, in countries such as Austria,
Romania, Lithuania, Luxemburg, Slovenia, Ukraine and Germany, there
is little, if any, regulation. This cluster is quite puzzling as it includes

established but also younger (and more fragile) democracies.

Figure 17 How many parties per country have a code of conduct?
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In Spain, ten out of the nine parties observed regulate ethical issues
internally, including regionalist parties (e.g., the Galician Nationalist
Bloc, the Basque Country Gather), new populist left-wing parties
(Podemos), right-wing parties (VOX), and more mainstream parties
(the Popular Party and the Spanish Socialist Workers’ Party). However,
the reason for the almost universality of internal ethics instruments
across Spanish Parties lies in the laws that have imposed such
regulations in the aftermath of serious corruption and illegal funding-
related scandals. Spain is a typical case of ethics meta-regulation,

in which the state imposes self-regulatory measures. Besides the
legislative changes that finally recognised the criminal responsibility

of political parties in 2012, the 2015 amendments to the Political
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Parties Law — which introduced the legal obligation for parties to
have their compliance system (Article 9 bis) — also explain the recent
adoption of self-regulation frameworks by parties. Although this
obligation does not currently entail any sanction for non-compliance, if
parties establish a compliance system, it serves, in practice, as a legal
safeguard tool so that political parties can legally avoid or mitigate
criminal responsibilities against possible corruption cases among

their members. With the implementation of the 2012 legal change,

all political parties were found to be at risk of criminal responsibility.
It is not a coincidence, especially since 2015, that all political parties
(except the PSOE, which had published its ethical code a few months
before) have adopted an ethical code or reformed their ethical code or
updated the information on compliance mechanisms on their websites

to communicate the minimum elements required by this provision.

If corruption and political funding scandals led to ethical regulation
and self-regulation in Spain, the same cannot be said of France.

Few French parties have developed such self-regulatory tools. They
are not constrained to do so by the regulations (See Poirmeur and
Rosenberg, 2008), despite scandals such as the Bettencourt Affair

that involved former President Sarkozy.*” Some party statutes and
regulations often vaguely mention integrity. Article 3 of the internal
rules of the centre-right National Rassemblement party, which deals
with the loss of party membership, sets five reasons for expulsion, the
fourth of which is “serious breach of probity”. Similarly, the centrist
Mouvement Démocrate party has had an ethical charter based on eleven
points, the third of which stipulates that “the Mouvement Démocrate

is independent of all economic, political or media influence. It is thrifty
with public funds. It promotes transparency and balance in public

accounts and fights against all forms of corruption”.
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More often than not, when a political party introduces the issue of ethics,
transparency or deontology into their party constitutions, statutes

and other internal legal frameworks, these concerns are echoed in the
run-up to an election, including a primary election. The goal is not so
much to promote public integrity or prevent corrupt political practices
but rather to list “the rights and obligations of candidates in this
campaign” (Les Républicains), “prevent disputes and shape behaviour”
(La République En Marche), guarantee the “discipline and coherence”

of political action or bring together the conditions for an “internal
debate” proscribing any “external denigration as incompatible with the

commitment” (Le Mouvement Démocrate).

Regarding the CCE contents, the data reveal that in 70 % of the cases,
the rules concern more than one type of political actor: first and
foremost, the conduct of party members (80 %) and party officials
(72 %), followed by party representatives (62 %), party candidates

(33 %) and third parties (22 %), as per Figure 18.
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Figure 18 Officials to whom the CCE applies (as a percentage)
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Note: (Q8) To whom does the code of conduct/ethics apply? Please select all that apply.

Finally, our analysis does not suggest that the presence or absence

of CCE varies significantly across party family or party age. Still, some
results are worth highlighting. First, right-wing populist parties and
far-right parties regulate less on ethical conduct: no far-right party out
of the seven included in our sample has CCE, and only four out of 20
right-wing populist parties display such regulations. Second, older
parties seem to be overrepresented in the group of parties that have
CCE, while recent ones are overrepresented in the group that does not
have CCE. In other words, parties with CCE are, on average, 39 years
old, while those without CCE are around 32 years old. This somewhat
contradicts the idea that younger parties would, tendentiously, be

more open to adopting CCE than older parties.

5.2.3. Oversight

As public entities, parties are equipped, to different degrees, with
mechanisms and bodies responsible for tackling internal ethical

issues, even if they do not have a CCE separate from their statutes

and bylaws. As Figures 19 and 20 show, despite the scarcity of ethics
rules, most political parties have bodies that are responsible for
internal disciplinary matters or dispute resolution (87 %; N=174) and
internal ethics management (54 %; N=108). The overwhelming majority
of bodies with oversight responsibilities are permanent (Figure 21),
with their sizes varying from less than five members (N= 42), between

6-10 members (N=29) and more than 11 members (N=21).

Figure 19 Existence of a body responsible for internal disciplinary matters

or dispute resolution resulting from the application of its statutes/bylaws

Yes

= No
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Figure 20 Political Parties Oversight Model
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Figure 21 Statute of the oversight body
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Figure 22 Issues covered by the disciplinary body

Violations of the statutes/bylaws (N=151) _ 87,3
Membership issues (N=110) _ 636
Bringing the name of the party into disrepute (N=93) _ 538
Members' roles and responsibilities (N=75) _ B34
Unethical conduct of members/representatives (N=75) _ P
Incompatibilities/impediments (N=67) _ 38,7
Internal electoral disputes (N=61) _ 353
Conviction of members/representatives
for political crimes (N=49) _ %3
Other (N=45) _ 26,0
Conviction of members/representatives _ 24

for non-political crimes (N=44)
Gender representativeness issues (N=29) - 16,7

Voting discipline (N=24) - 13,9
Notes: Q31 Which issues does this internal disciplinary body address? Please select all that apply.

The issues more regulated by the internal disciplinary bodies include
violations of the statutes/bylaws (87.3 %), membership issues (63.4 %),
bringing the name of the party into disrepute (53.8 %), members’

roles and responsibilities (43.4 %) and unethical conduct of members/
representatives (43.4 %). Whereas the least regulated issues relate to
voting discipline, gender representation, and conviction of members

for political and non-political crimes.

Results from the database analysis suggest that different party
families lean towards different internal bodies. Leftist parties’
stronger emphasis on discipline tends to push them towards adopting
bodies responsible for tackling internal disputes/affairs. Whereas
centre parties, which are generally the governing parties, and more
resourceful and exposed to public critique, are more inclined to adopt

ethics management bodies.
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In France, given the scarcity of tools and the weakness of rules
promoting ethical conduct, it is hardly surprising that political
parties do not display more developments on the control side. Still,
at least four parties have established ethics bodies, although the
public information available in these bodies is often scant. Generally
speaking, the composition of these bodies, as well as their missions
and actual work, remain largely unknown and unscrutinised.
Sometimes, names are specified. In most cases, these bodies appear
to be held by elected officials and professionals who are sympathetic
to the party. Therefore, the autonomy of these structures is hardly

developed.

In Sweden, oversight relies mostly on indirect control mechanisms
combined with the frameworks of the respective party, which decides
the appropriate norms and what happens when they are broken. With
this as a basis, it is much up to various branches of the party, members,
and media to react, complain or report violations, with which the party
can subsequently deal. All parties have specific bodies that receive and
handle such complaints (often the party board or an affiliated body).
So, in this respect, the system does not emphasise entrusting certain
bodies with the task of systematic oversight. These firmly established
channels have also been complemented by more recent innovations.
And although we are currently processing our data on this, we

can mention a few. For example, several parties have established
whistleblowing mechanisms, mostly dedicated to sexual harassment

cases and, to a lesser extent, to unethical behaviour.

5.2.4. Enforcement

Numerous disciplinary measures can be applied against the misconduct
of party members /representatives (Figure 23). The strictest but also
the most frequent form of sanction is expulsion from the party (89.2
%), followed by temporary suspension from membership or office
(71.1 %), formal warning (64.7 %) and reprimand (50 %). Countries

with stricter rules include Austria, Ireland, New Zealand and Hungary,
to name a few examples (Figure 24). However, in some cases, the
expulsion from the party is the only form of sanction, as it happens

in almost all Swedish parties, except for the Greens, which also

foresees the suspension of a party member.

Figure 23 Disciplinary measures that can be applied to the misconduct
of a member/representative

Expulsion from the party (N=91) 89,2

Temporary suspension from

party membership or office (N=73) 716

Formal warning (N=66) 64,7

Reprimand (N=51) 50,0

Withholding or withdrawing endorsement as
a candidate or prospective candidate at any specified 25,5
level (N=26)

Any other reasonable and proportionate 20,6
measure (N=21)
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Figure 24 Disciplinary framework (average number of measures per country)
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Note: (Q14) Which disciplinary measures can be applied to the misconduct of a member/representative? Please
select all that apply.

On the contrary, in France, informal warnings regarding the conduct
of certain party members and/or officials are frequent and might even
have been applied from time to time before the adoption of codes of
conduct. While party officials have been brought to court due to
serious offences on matters related to the internal disciplining of party
ethics, most actions have been symbolic so far. Hence, it is hard

to assess if the adoption of new codes of conduct and ethics

committees represents a critical juncture and will play any meaningful

role in that process in the future. There is indirect evidence suggesting

a generalised mistrust towards internal ethics regulation among party

elites, particularly at the right of the political spectrum.
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We find some statistically significant differences between

party families and the average number of disciplinary measures
contemplated in the regulations. While Liberals and Greens stand
below the average (3,3), all other groups, particularly Left Socialists
(3,9), Right-wing populists (3,6) and Far-right parties (3,7), stand
above the average. These somewhat surprising results are in line
with studies that explored the relationship between the main

party families and intra-party democracy (Poguntke et al., 2016),
particularly those showing that the Socialist family had a stronger
emphasis on party discipline and stronger resilience to participatory

forms of decision making.

5. 2.5. Conclusion

Perceived as public utilities and thus indispensable institutions for
democracy, parties have faced higher pressures to conform to ethical
standards, transparency and public accountability. This is crucial to
restoring the connection with the citizens and elevating parties and

the elite’s public image.

The PESR dataset offers a new and first insight into how parties
regulate ethical issues. We find that while a minority of parties have
CCE, the great majority has internal bodies responsible for dealing
with disciplinary matters/conflict resolution and ethics management.
Some variations found in the data are explained by party family. Left
Socialists are more likely to have both CCE and internal bodies that
deal with disciplinary and ethical issues. By and large, Radical Right
Parties are the family where those kinds of norms and regulations
are more absent. In terms of party age, we do not find a clear division

in the ethical regulation of younger versus older parties.
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This section is essentially based on the analysis of statutes and raises
some hopes and fears. It offers an initial mapping of existing ethical
regulations, which is relevant because no single study has carried out
this work and because formal institutions set the rules of the game
— i.e,, they make decisions and set the courses of action for political
actors. However, we are aware that more research is needed to
investigate how these regulations are actually implemented and, more
importantly, if the implementation of these regulations helps build

public trust in the political system.

5.3. Ethics self-regulation in parliament

Parliaments are key decision-making institutions in democratic
systems; thus, the governance of a country will benefit from high
levels of trust (Holmberg, Lindberg, and Svensson, 2017). The
regulation of parliamentary behaviour and ethical standards is essential
to guarantee public trust in the transparency, effectiveness, and
impartiality of parliamentary — and democratic — decision-making, as
well as to promote a culture that favours public interest over private

interests.

Hence, parliaments play a key role in upholding the highest standards
of integrity in political life, not only because they have legislative
supremacy —, including in areas such as ethics regulation in which
they are both the “rule makers” and the “rule takers” — (Streeck

and Thelen, 2005), but also because they are equally responsible for
providing and exercising control over the cabinet, including inquiring

into the misconduct of its members and exercising disciplinary powers.

Opportunity structures for corruption and misdemeanour

in parliament have grown in the past decades due to a combination
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of factors that led to increased interactions with third parties, namely:
the rise of the regulatory State and intense production of laws and
regulations; the increase of lobbying firms and activities; the possibility
of accumulating several offices, jobs or mandates; and the decline

in the popularity and visibility of national representative functions.
One of the major difficulties in regulating ethics in parliament is that
MPs, or any elected official, are temporary officeholders whose
permanence in the office depends upon (re)election. Hence, it is difficult
to make them accept and guide their conduct by the same ethical
principles and impose credible sanctions to clear conflicts of interest

in a continuum, i.e., before and after holding office.

It is not surprising that the growth in the number of ethics and
conduct regimes in many parliaments in the last two decades has
also resulted in the adoption of new mechanisms for overseeing and
enforcing regulations. Studies on the nature of ethics regulatory
regimes — compliance vs integrity or transparency vs sanctions —
abound. However, this literature has two important gaps in the study
of parliaments. The first is mapping the three types of oversight/
enforcement and their degree of externality from parliament.

As explained in Chapter 4, Greg Power has identified three
different models of enforcement and regulation, namely: internal
regulation by the parliament; external regulation by a judicial body;
and the creation of an independent commissioner who reports to

a parliamentary committee (Power, 2000). The questions yet to be
addressed are how frequent each of the models is and which
countries opt for one instead of the other. The second gap relates
to the robustness of the ethics regulatory regime. Regardless of the

externality of the oversight and enforcement or the nature of
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the regulatory regime, it is important to analyse the extent to which
the regime in place has the necessary powers and formal independence
to perform its oversight and enforcement obligations adequately and
whether the norms are ample enough in terms of subjects and

issues covered.

Hence, we have built an Ethics Regulation Robustness index (Table A2)
and applied it to the parliaments of the British and the EU Member
States. The mere existence of regulation says little about how strong its
three dimensions are. For instance, norms may exist, and they may be
more focused on transparency or compliance but only cover a reduced
scope of conflicts of interest or a small number of officeholders.
Similarly, an ethics body may exist but have a limited mandate or no
enforcement powers. The concept of regulation robustness or strictness,
already applied in other areas, such as lobbying (Opheim, 1991;
Newmark, 2005; Chari et al., 2010, Holman and Luneburg, 2012; Chari
et al., 2018), should also be applied to ethics regulations. Hence, we
propose that the robustness of the ethics requlations be the level of norms,
oversight and enforcement of the ethics rules. Robust ethics regulation
provides established and encompassing rules, functioning oversight and
enforcement capacity. For instance, norms can be part of a parliament
standing order or be a simple resolution. The oversight body may

have the power to initiate investigations on its own or only at the
parliament’s request. Sanctions might range from a simple reprimand to

the loss of mandate.
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5.3.1. Norms

National constitutions and several laws related to conflict of interest
and asset declarations for political and public officeholders are
frequent in most European countries (ODIHR, 2012). In fact, many
parliaments do not have codes of conduct in place. They only rely on
professional standards that exist in the mesh of laws, including their

own rules of procedure and standing order (ODIHR, 2012).

Parliaments have different instruments to regulate the various aspects
of MPs’ conduct at their disposal. These include codes of conduct or
codes of ethics, which set out guidelines for the behaviour of MPs

in their daily activities and in their relationship with their peers, voters
and third parties. Codes can vary significantly in form and content.
Some are legally binding or a simple charter of principles, with more
or less detail on the regulation of behaviours. Some can simply address
issues such as conflicts of interest. And others are larger in scope and
can regulate dress code or language use, conduct outside parliament
and in social media, contacts with third parties or include clauses

to prevent other socially unacceptable behaviours, such as sexual

harassment.

Other instruments to control actual and potential conflicts of interest
are incompatibility and impediment rules. These rules set out the
situations in which the private interests of an individual cannot be,

in any way, compatible with their public office. They set up a kind

of barrier to entry before MPs take office (incompatibilities) and what

MPs are banned from engaging with once in office (impediments).

The third set of instruments includes interest registers and asset

declarations. Certain types of interests may not be deemed
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incompatible with the office but may, at some point, raise real or
potential conflicts with the activities of an MP. Hence, MPs can be

asked to declare information about their assets, income, and interests.

When mapping the regulatory landscape of European parliaments,

the first query we tried to answer was whether parliaments had a legal
framework in place setting ethical standards to govern the performance of official
duties or the discharge of official responsibilities of Members of Parliament.

Figure 25 Share of EU countries with Ethics Rules in Parliament

m Yes

No

We found that 86 % (25) of the countries analysed have ethics
regulations of some kind. Only one Scandinavian country and two
Central and Eastern European Countries have no ethical framework
in place. In the Transparency International 2020 Corruption
Perceptions Index, these countries ranked as follows: 1 — Denmark;
69 — Bulgaria and Hungary, the top scorers and the bottom scorers,

respectively.®®

Figure 26 EU countries with Parliamentary Ethics Regulations

Besides the aggravated criminal offences applicable to political
officeholders, the integrity of MPs is ruled by: parliamentary codes of
conduct (15 countries); the general law that governs the functioning

of the parliament, which includes provisions that address the ethical
conduct of MPs (15 countries); or, less frequently, a simple parliamentary
resolution (4 countries). The combination of two or three of these
instruments is in place in nearly half of the cases, each dedicated to
different areas of regulation. For instance, gifts and hospitality are

usually regulated by codes of conduct.

The selected case studies illustrate the varieties among ethics
regulatory documents. In Spain, an all-inclusive new Code of Conduct
for Congress and Senate, approved by consensus (except for the
extreme right-wing party Vox) in October 2020, regulates several
areas: assets and interest declarations, conflicts of interest, gifts and

hospitality, and meetings with interest groups. *
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In France, at first, the code of conduct for members of the National
Assembly was only a list of principles. The rules regarding declarations
and their enforcement were included in a decision of the Bureau
concerning ethics regulation.®® The two last articles were added

in January 2016, following the adoption of Law No. 2013-906 and

No. 2013-907 on transparency in public life (see Section 1.1.4),

a subsequent reform of the Assembly’s internal rules in 2014, and the
déontologue’s (see Section 1.2) suggestion to revise the code in 2015
(Melin-Soucramanien, 2015). In France, the code of conduct is not
accompanied by guidelines, as is the case in Britain and Sweden.
Instead, article 8 of the Code allows members of the Assembly to
consult the déontologue (ethics commissioner) with their questions and
concerns. Parliamentarians need to declare gifts whose value exceeds
€150, but this register is separate from that of their interests

and assets. The French code of conduct also provides for the
possibility of depositing gifts. Declared gifts of an unusually high value
can be stored and sold by the National Assembly at the end of the

legislature (Melin-Soucramanien, 2015).

In Portugal, ethical obligations are distributed among three
different types of documents. Incompatibilities, assets and interest
declarations are ruled by laws dedicated to political officeholders®.
The parliament’s Standing Orders govern the management of MPs’
conflicts of interest. And the 2019 parliamentary Code of Conduct
addresses the rules for gifts and hospitality

5.3.2. Oversight and enforcement

In recent years, many countries have established comprehensive

legal and institutional frameworks to regulate the ethical conduct

of MPs and, where applicable, Cabinet members, including the
adoption of codes of conduct, specific guidelines to fulfil the code and
a body entrusted to oversee and enforce these rules and procedures.
Parliamentary ethics bodies are a public trust and, therefore, are
expected to act in the public interest at all times. They must be trusted
by citizens in the discharge of their duties, but they also have to be
trusted by the subjects and objects of ethics regulation:

the parliamentarians. Whereas independence is vital to secure
citizens’ trust, impartiality is key to their mandate’s success in the eyes

of parliamentarians.

In general, there are three main models of oversight and enforcement
of ethics rules in parliaments. The first relies entirely on external
regulation, such as the one used in Taiwan. The second relies solely
on regulation within the legislature itself, as the one practised in the
USA. The third combines an external investigative commissioner with
a parliamentary committee to enforce sanctions, as the one adopted
in the UK and Ireland.

The first model involves the creation of a judicial or quasi-judicial body
that oversees and enforces the regulations on parliament members,
i.e., there may be an internal ethics oversight body (a collegial or a single
person), but the enforcement of sanctions is handled by the courts or other
law enforcement bodies external to the parliament. The difficulty in this
model for many parliaments is that it makes any breaches of

the regulations subject to criminal proceedings and, therefore, may

Acesso rapido = Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /83



interfere with the provision of any rules relating to parliamentary
immunity. In addition, since it is an externally enforced regime,
parliamentarians have little sense of ownership of the provided
principles and rules. If the regime is seeking the collective acceptance
of its provisions, it might make sense to build them more directly

into the parliamentary culture.

The second model relies on parliament’s self-regulation, i.e., there

is an internal ethics management body (a collegial or a single person)
dedicated exclusively to ethics oversight and enforcement. This system
requires the creation of a special ethics committee, which deals with the
reporting, investigation and sanctioning of MPs who allegedly
violated the rules. However, the model has come in for considerable
criticism, as it turns legislators into investigators, judges and juries
rather than maintaining them as a body that ratifies a judgement
passed by an impartial adjudicator. In addition, if the intention is to
ensure or restore public trust in politicians, a model that relies on

politicians regulating themselves is unlikely to retain public credibility.

The third model combines elements of the first two. This model
involves the creation of an external ethics management body

(a collegial or a single person) with established oversight functions
that reports to parliament and shares enforcement responsibilities

with an internal statutory body. The regulator is then responsible

for investigating cases and advising members on the application

of the rules. However, the imposition of penalties is decided within
parliament by a specially convened committee. This has been the
model in the UK since the mid-1990s, but it has been criticised for
giving too much power to MPs and being too similar to self-

regulation. The concern over British parliamentary standards in

2009 led the government to propose a new and entirely

independent form of regulation.

The format, mandate and composition of these bodies vary from
country to country. They go by different names: ethics committees,
ethics commissions, ethics commissioners, integrity office, etc. Most
parliamentary ethics bodies advise and assist MPs in interpreting
parliamentary rules and procedures, meeting their obligations towards
ethics regulations and parliamentary codes of conduct (where
applicable) and resolving daily ethical challenges and dilemmas, such as
apparent, potential and real conflicts of interest. Independence is the
key to the success of these bodies (Fournier, 2009). Transparency is
essential to the overall performance of these bodies since they need
to report on their work to ensure that they are acting impartially and

without external influence, interference, or coercion.

Some bodies, such as parliamentary inquiry committees, have
investigative powers. They act upon complaints concerning breaches
of ethics laws and conducts that are deemed improper in the

discharge of parliamentary duties.

Looking at the European landscape, we enquired whether there was,
among countries with ethics rules in parliament, a designated body or

a set of bodies responsible for managing ethical standards governing the
performance of official duties or the discharge of official responsibilities

of its members.
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Figure 27 Ethics Bodies in Parliament

= Yes
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Nineteen countries, almost 80 % of the cases, have a body or a set

of bodies responsible for ethics management. Besides Denmark,
Bulgaria, and Hungary that no not have ethics rules in place,
parliaments in Cyprus, Finland, Germany, Malta, the Netherlands, and
Sweden do not have ethics bodies. It seems that, despite having rules
in place, these countries rely on the individual consciousness of MPs

for policing their conduct.
Figure 28 EU countries with Parliamentary Ethics Bodies
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N/A

No

Acesso rapido = Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /

The third query explores the question: what models of oversight and
enforcement of ethical standards (codes of conduct or other prescriptive

norms and guidelines) to members of parliament have been adopted?

Among the 19 countries with ethics bodies in place, there are three
different models. Eight countries have internal ethics bodies. Seven
countries have an external ethics management body that shares
enforcement responsibilities with an internal statutory body. And four
countries have an internal ethics oversight body, but the enforcement

of sanctions is external to the parliament.

Figure 29 Ethics Oversight/Enforcement Model

An external ethics management
body shares enforcement
responsibilities with internal
statutory body(ies)

® Aninternal ethics management
body

m Aninternal ethics oversight
body, but the enforcement of
sanctions is external to
parliament
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Figure 30 Ethics Institutional Model per Country
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When paying attention to the year of establishment of each
institutional model, the trend of externalisation described in the
literature is confirmed. In other words, time does not seem to explain
the choice for more external oversight and enforcement. In the 1990s,
there were five internal bodies and one external body; in the 2000s,
two internal and two external; and in the 2010s, two internal and four

external bodies and three co-regulated models.

Table 8 Chronology of the Establishment of Ethics Bodies

:)E/itt]; ;//:s hment Ethics Institutional Model Country

1901 Internal Oversight/External Enforcement Austria

1990 Internal Ethics Body Lithuania

1993 Internal Ethics Body Czech Republic
1995 Internal Ethics Body Ireland

1995 Internal Ethics Body Slovakia

1996 External Ethics Body United Kingdom
1998 Internal Ethics Body Poland

2004 External Ethics Body Croatia

2006 Internal Ethics Body Latvia

2007 External Ethics Body Romania

2011 External Ethics Body France

2014 Internal Oversight/External Enforcement Belgium

2014 Internal Oversight/External Enforcement Estonia

2014 External Ethics Body Luxembourg
2016 Internal Ethics Body Greece

2016 Internal Ethics Body Italy

2019 Internal Oversight/External Enforcement Portugal

2020 Internal Ethics Body Spain

2020 External Ethics Body Slovenia

Spain works as an illustrative example of an Internal Ethics Body.

In Spain, the 2020 Code of Conduct for Congress and Senate created
a single Office of Conflict of Interests for the Spanish parliament
instead of each Chamber having its own. This office — whose task

is to resolve interpretation doubts on the application of the Code and

raised by parliamentarians or the Boards — was launched in February
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2021, is headquartered in the Congress and is headed by a lawyer
appointed by the Boards of both Chambers. It must maintain
confidentiality on the cases that have raised doubts, prepare an annual
report on Code compliance, and make recommendations to improve
its effectiveness. This office is composed of parliament’s staff, and its
statute does not grant it the power to open an investigation and apply
sanctions. If any parliamentarian complains of non-compliance with the
Code, the Presidency of each House may open an investigation.

The investigation is handled by the corresponding Disciplinary
Commission of each Chamber. In case there is a violation, the Commission
may request a sanction. However, the Rules of Procedure of the
Chambers do not foresee any sanctions, which makes it impossible to

sanction violations of the Code of Conduct.

The French parliament evolved from a system of self-regulation,
with limited formal rules regarding political ethics, to a system

of co-regulation. While the notion of conflicts of interest was
unknown in the French legal system until the 2010s, such situations
were, in practice, prevented through relatively strict restrictions on
parliamentarians’ outside activities. Since 2011, parliamentary ethics
have been progressively formalised and, following the British or
Canadian examples, the responsibility for oversight and enforcement
is now shared between the MP and two independent institutions:
the National Assembly’s ethics commissioner (déontologue) and,
more prominently, the High Authority for the Transparency of Public
Life®* (Haute autorité pour la transparence de la vie publigue, HATVP).
The register and deposit of gifts offered to MPs are handled by the
déontologue, whereas asset and interest declarations and the lobby

register are managed by HARVP. The HATVP receives the asset and
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interest declarations, verifies their content (accuracy, completeness
and constituency) and is in charge of publishing them online. For
parliamentarians, only the interest declaration is made available online;
the assets declaration is accessible physically in the prefecture of their

constituency.

Incremental changes to the system have also been initiated by ethics
regulators (the déontologue of the National Assembly and the High
Authority for the Transparency of Public Life), who regularly make
recommendations to improve political ethics regulation (Wickberg,
2018, 2020). However, in the end, the enforcement of rules is the
exclusive responsibility of the National Assembly in order to respect
the separation of powers. The main sanction provided for in the
decision of the Bureau creating the code of conduct is public exposure
of the breach — “an Anglo-Saxon style name and shame practice”.

The integration of the Code in the Rules of Procedure of the Assembly
provided for additional sanctions through articles 70 to 73 of the
Rules of Procedure. A breach of the code could, therefore, lead to

a simple warning, a warning noted on transcript or censorship with or
without temporary suspension from office. The simple warning comes
with a withdrawal of part of the monthly salary. This also forbids all
appearances on the premises and participation in parliamentary work

for fifteen session days.

Portugal illustrates the internal oversight and external enforcement
model. Oversight in parliament has changed over the years, with
progresses and setbacks. A Parliamentary Ethics Committee (PEC)
was set up in 1995 within the statute of MPs*® with advisory powers.
In 2015, the PEC was downgraded to an Ethics Sub-committee

within the Constitutional Affairs Parliamentary Committee, only to
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be replaced by the Parliament Transparency and Statute Committee

(PTSC) in 2019. The scope of action of the PTSC includes conducting

inquiries and instructing processes related to violation of the law
or the Rules of Procedure and checking and issuing opinions on:
incompatibilities and impediments; the correctness of the interest
declarations; immunity lifting; MPs” powers; the suspension or loss
of office and conflict of interest situations; the eligibility and

loss of mandate; and facts occurring within parliament that may
compromise the dignity of an MP or the violation of duties.** Who
may request the action of the PTSC, or what triggers it, may vary
according to the issue at stake. For instance, conflict of interest
issues may only be requested by an MP or the Speaker, while the
assessment of the declarations’ correctness may take place either
ex officio or at the request of any citizen in the use of their political
rights. The Transparency Committee is also obliged to cooperate

with the judicial authorities.

There are, in addition, criminal and administrative laws that also
inform and regulate self-regulatory instruments, rendering ethics
regulations somewhat dispersed. Still, the regulation of declarative

obligations and incompatibilities, which, for decades, was divided

into two different laws®’, was merged into a single act in 2019 — the

Regime for the Exercise of Functions by Holders of Political Offices
and Senior Public Offices (REFHPOSPU)*® — complemented by
the Law on the Constitutional Court (in connection with a breach
of the rules on incompatibilities and disqualifications and on asset

disclosure).

5.3.3. Measuring the Robustness of Parliamentary
Ethics Regulations

Finally, we measured the robustness of ethics regulations of 17

parliaments in the EU. To measure that robustness, we built a checklist

index with three dimensions and 21 indicators/questions.* In the
Norms dimension, we analyse the existence of ethical rules, the

legal value of such rules and their scope of application in terms

of officeholders and staff. The Oversight dimension focuses mainly
on the scope of the existing oversight body in terms of covered areas
(from conflicts of interest to asset declarations), the disciplinary
measures it can trigger or the powers it has been granted (such as
investigative or advisory). In the Enforcement rules, we measure the
scope of the sanctions and whether and the extent to which the
parliament’s plenary has a role. We collected data from nineteen
parliaments of EU Member States and the United Kingdom, in a total

of 28 countries.

In an index of 20 points, only Slovenia, Luxemburg, Austria, and
Lithuania scored above the midpoint of the scale. The average score

was 6,63 points. Portugal ranked 12", with a score below the average.
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Figure 31 Ethics Regulation Robustness according to National Parliaments
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The data shows that there are no perfect models or models that are
more robust than others, as the top three scorers correspond to the
three different models. More important than the ethics’ regulatory
model is the scope of the rules and sanctions, the powers granted to
the oversight and enforcement bodies and the degree of transparency
and integrity of such rules. The results also suggest that European
parliaments still have room to improve the strictness of their ethics

regulations if wanted or deemed necessary.
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5.4. Ethics self-regulation in government

In this section, we aim to understand the regulatory measures adopted
by central governments of different European Union democracies to
promote integrity in top executive functions. We focus on three key
dimensions of ethics regulation within their institutional framework
— norms, oversight and enforcement mechanisms — and on how the

overall process unfolds.

In democracy, there is always a problem of adverse selection regarding
the appointment of cabinet members. In most EU democracies, the
Prime Minister plays a central role in ministerial recruitment and
cabinet formation but does not always have access to relevant
information about potential cabinet members before their selection.
This raises an issue of moral hazard: ministerial candidates, particularly
those from outside party politics, may not have been entirely
transparent about their interests, assets, and liabilities. The unveiling
of these integrity risks while in office may not only have political
implications for them but also cause considerable reputational damage

to the PM, the government, and its supporting party(ies).

There are, however, control mechanisms to mitigate these risks and
hold cabinet members accountable. Conventional control mechanisms,
such as electoral accountability and constitutionally bound political
responsibility, are in place in all systems but tend to operate

in a reactive post-factum mode. Electoral accountability is a necessary
but imperfect mechanism to punish serious wrongdoing by cabinet
members (de Sousa and Moriconi, 2013; Bagenholm, 2013) for various
reasons: first, because elections bundle up a myriad of issues

and integrity may not have sufficient electoral weight amidst other
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policy priorities; second, because some voters will view integrity issues
through political lenses, hence never as a problem in one’s backyard
but always a problem affecting others; and third, because “voters

may not be fully informed about potential malpractice within the

government or among high-level officials” (Back et al., 2019: 152).

Constitutional provisions and conventions for political responsibility
are also important but insufficient institutional mechanisms to control
the conduct of Ministers while in office. Prime Ministers often take
responsibility for appointing non-partisan ministers, whereas they
often share that responsibility with their political party regarding
other ministerial recruitments (Pinto and Tavares de Almeida, 2018;
Blondel and Thiébault, 1991; Blondel and Cotta, 1996). Prospective
candidates for critical political offices are screened and selected for
their (personal/party) loyalty and technical competence, but rarely
for integrity reasons, at least not systematically. Junior Ministers
respond to Ministers and, these, to the PM on any issue, including
their ethical conduct. In turn, the PM has the power to control

the conduct of individual ministers, either directly or indirectly,
through a “watchdog” Assistant-Minister and the power to dismiss
“badly behaved” ministers (Strgm et al., 2003). Besides individual
responsibility, the government is also collectively responsible before
the parliament (Bruére and Gaxie, 2018: 29).

Overall, problems of adverse selection and moral hazard are only
addressed in a reactive manner through individual and collective
political responsibility. Ex ante integrity screening mechanisms
are almost non-existent in most of the parliamentary democracies
reviewed. There is little evidence of integrity screening or vetting

procedures at the party and cabinet levels. Parliamentary democracies

also lack formal mechanisms to provide credible oversight and
practical advice regarding the ethical conduct of cabinet members
while in office. Often there is ex-post oversight, but post-employment
restrictions tend to apply only to a minimal number of activities and
jobs in the private sector. Legal breaches of this kind are rare, given
the limited scope of applicability to real-life situations. Penalties
associated with this type of infringement are often of an electoral
nature, hence with little deterrent effect for outgoing Ministers

who do not wish to make a political comeback. The government’s
image may be touched, to a limited extent, if the Minister leaves
before political alternation. That said, integrity risks associated with
revolving-door practices go beyond post-employment legal restrictions
and tend to have an impact on public perceptions of government

impartiality and the functioning of democracy.

More recently, given the shortcomings of electoral accountability and
political responsibility, governments have put a series of measures

in place to establish norms of conduct and good practices for
officeholders, clarify proper and improper conduct in the discharge
of duties, and define the scope of government integrity. In some
instances, new institutional mechanisms have been developed to
enforce these norms and advise ministers on ethical matters. Most
ethics regulations applicable to cabinet members consist of reporting
and disclosure requirements (Cowell et al., 2013; Saint-Martin,
2006:14).

Government integrity is not necessarily dependent on higher levels
of policy coverage in terms of tighten laws and ethical codes or on
the adoption of more rules and standards on ethics self-regulation

(Demmke et al., 2021a:14-15). Northern European countries, such as
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Sweden, tend to have less regulation but perform better on corruption
and have better good governance indices. Still, the use of the law

is the predominant form of regulation, showing a strong belief

in compliance-based approaches to ethics management (Demmke et
al,, 2021b).

Most countries have regulatory frameworks setting ethical standards,
rules, and procedures for members of the executive. However, the
nature of such frameworks varies considerably. Norms have different
regulatory values and come in different shapes, and oversight

and enforcement, when existing, also vary significantly in terms

of institutional design, powers, and procedures.

We analysed 14 countries with different legal, institutional and socio-
economic characteristics: Germany, Belgium, Poland, France, Slovenia,
the Netherlands, Luxembourg, the United Kingdom, Croatia,

the Slovak Republic, Spain, Denmark, Sweden and Finland®®. Our main
data sources to map these regulatory efforts were GRECO’s Fifth
Round Compliance Reports on preventing corruption and promoting
integrity in central governments (top executive functions) and law

enforcement agencies.

5.4.1. Mapping self-regulation instruments

Similar to other political bodies, such as national parliaments,
executives across Europe are ruled by ethical norms that take different
shapes and forms. The behaviour of cabinet members (and, eventually,
their advisors and other staff) is governed by constitutional principles
and criminal laws. Yet, in most cases, and depending on the political
systems and the cabinet’s political options, governments may also

be governed by various and often a combination of self-regulatory
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instruments. The scope of application of the norms also displays
significant variations in the content of the rules and the subjects
of such norms. Table 9 maps the different types of legal documents

adopted by the countries in our sample.

Table 9 Types of norm-setting instruments adopted by national executives

Sandng Coteot ool ™
rders regulations

Germany X X X

Belgium

Poland X

France X X X

Slovenia X X

Netherlands X X

Luxembourg X

United Kingdom X X X

Croatia X

Slovakia X

Spain X

Denmark X X

Sweden X

Finland X X

From table 9, we can draw three major conclusions:

1. Most countries tend to have, at least, one legal document requlating the
conduct of cabinet members.
Belgium is the exception since there is no code of conduct or

integrity policy that applies to top executive functions, even
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though there have been a few political scandals involving
Ministers in the last years (GRECO, 2019d: 4; 6;11).

2. Codes of conduct are the most common self-requlatory instruments, despite
their frequent combination with Parliament’s Standing Orders/Rules
of Procedure.
On what concerns self-regulation, more specifically, there are two
main instruments setting ethical standards for cabinet members:
the Code of Conduct and, in some cases, the Parliament’s Standing
Orders/Rules of Procedure. When Ministers are also Members of
Parliament (as is the case in Denmark, Germany and the UK), there
is a combination of applicable instruments, i.e., the Ministers are
subject to the cabinet’s dedicated self-regulatory instruments but
also to the rules applied in parliament, where there is a separation
of roles. Self-regulatory initiatives in parliament are not necessarily
replicated at the executive level, like in France, Luxembourg,

Portugal, Slovenia, Spain or Sweden.

3. Half of the analysed countries combine standards imposed by law with
more dedicated self-requlatory instruments.
Some governments adopt multiple legal frameworks providing
ethical standards to cabinet members. Germany and France®
combine two types of legal documents with other laws and
regulations specifically dedicated to executives, containing further
guidance to ensure integrity and minimise risks of corruption
(GRECO, 2019m; GRECO, 2019n). The dispersion into different
legal documents does not necessarily jeopardise the upholding
of higher standards for cabinet members. That is the case in the
Netherlands*® and Finland*', where there is a solid constitutional
principle and a criminal code that pushes government members to

a high degree of parliamentary scrutiny and accountability.

The effectiveness of regulation and ethical standards depends on
many conditions, such as awareness of the rules, permanent oversight,
enforcement mechanisms, when they exist, and the existence

of sanctions or consequences when someone chooses to ignore the

regulatory framework*”.

5.4.2. Major tendencies

Norms

Norms foreseen in the various regulatory and self-regulatory
instruments also vary significantly in scope and content. Like

in parliaments, government’s ethics regulations may cover
incompatibilities and impediments, interest and asset declarations,
gifts and hospitality, and conflicts of interest in the daily activities

of cabinet members. However, due to the nature of the executive’s
powers, norms may also address vetting rules, lobbying rules, and ex-
post employment restrictions to avoid the so-called revolving doors.
Different rules and procedures apply at different office stages, i.e.,
before taking office (ex-ante), while in office, and when leaving office

(ex-post), as described in Table 11.

Table 10 Types of conflict of interest regulated at the executive level

Ex Ante In Office Ex Post

Vetting Conflict of interest Employment restrictions
Impediments management Assets declaration upon
Register/declaration Incompatibilities exit

of interest Gifts and hospitality

Assets declaration Lobbying

Use of public resources

Acesso rapido = Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes /92



Oversight

Regarding the regulation of integrity at the Executive level, oversight and Appointments*°. At times, when sanctions are of criminal nature, enforcement
enforcement functions may be combined in the same body or treated is left to the judicial courts. The information available on oversight and
separately. Each or both functions may be external or internal to the enforcement procedures and mechanisms of integrity applicable to Ministers
government. There may also be a combination of different bodies, each and other cabinet members is scant. That said, in Table 11, we will describe the
responsible for the implementation of a given set of norms, like in the case oversight process, the composition of the body, and the scope and functions
of France, with the High Authority for Transparency in Public Life** and the of the designated oversight bodies, whenever they exist, according to the
French Anti-Corruption Agency** or in the case of the United Kingdom, with the information available in GRECO's Fifth Round Evaluation Reports.

Independent Advisor on Ministers’ Interests*® and the Advisory Committee on Business
Table 11 Types of oversight bodies and enforcement adopted by national executives

Oversight Body Enforcement Sanctions

Internal/external to the  Single/collegial Internal/external to the

. Single/collegial composition
Country government composition government g & P

External orinternal to ~ One person or a collegial External or internal to the ) 5
One person or a collective body?

the government? body? government?
France External Collegial External Collegial Yes
L 47 .
Slovenia External Collegial External Collegial if the CPC™is the Can only impose fines.
enforcement body
Slovak Republic External Collegial External Collegial Can only impose fines.

Internal, by Council of Ministers,

Spain Internal One person Minister or State Secretary Single Can propose sanctions
Poland External One person No enforcement powers Not applicable No
United Kingdom External One person Internal, by the PM Single Imposed by PM
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As shown in Table 11, when mapping the oversight of European be overseen by a given body, and the management of conflicts
cabinets, four major findings stand out: of interest or gifts may be subject to another body. In France, for
instance, the High Authority for Transparency in Public Life (HATVP)

1. There is a major divide between countries that have dedicated bodies ) ) . ) )
is responsible for overseeing the ethical conduct of cabinet

to oversee ethical conduct at the cabinet level and those that do not. ) ) ) ) . . )
members, parliamentarians and senior public officials. Likewise,

The most common situation is the absence of such procedures . o . o .
P in the British case, the Prime Minister appoints an /ndependent

and institutional frameworks, as is the case of Belgium, Denmark ) n ; ) )
! stum, ! Advisor on Ministers’ Interests to advise cabinet members on

Finl h herl . Thei h
inland, Germany, the Netherlands and Sweden eirapproac the Ministerial Code of Conduct and ministers on how to

seems to rely on public scrutiny. There are no permanent oversight . . . . .
yonp y P & manage their private interests to avoid conflicts of interest. The

mechanisms in place, but issues and doubts arise from the media . L, . .
Independent Advisor on Ministers” Interests may also investigate

and civil society or through complaints and whistle-blowers. . .
y & P allegations of breaches of the Ministerial Code of Conduct

In other words, oversight is dependent on public controversies
’ 8 P P by cabinet members, but only upon request of the Prime

d dals.
and scandals Minister.*® Another oversight body at the service of the British

2. A second major divide is between countries whose parliamentary cabinet is ACOBA.

oversight mechanisms also cover the executive and countries — or . . . ) .
g 4. The solutions found by countries regarding oversight bodies also

should we say country? — with bodies dedicated solely to cabinet o ) o )
vary significantly in nature and composition. Some countries have

members. In countries with dedicated oversight (France, the . . . . .
delegated oversight powers to anticorruption agencies, while

Slovak Republic, SI ia, Spai d the UK), th jority tend
ovak Republic, Slovenia, Spain, and the UK), the majority tends others have set up bodies dedicated to conflict of interest or

to rel th body(ies) that bers of parli t
o rely on the same body(ies) that oversee members of parliament, transparency in the office. Except for the British Independent

regardless of whether ministers are MPs or not. In this regard, the . o , ) ) )
& garc, Advisor on Ministers” Interests, all oversight bodies are collegial.

British case is unique. Even though the oversight process is mainly For instance, Slovenia and Poland rely on their anti-corruption
7

overned by rules, procedures, and institutional mechanisms in the . . . . .
& Y P ’ agencies. Conversely, Slovakia, Spain, the United Kingdom and

arliament — particularly regarding asset declarations, since most . . -
P P yreg & ! France (as previously described) have opted for more specialised

cabinet members are also MPs — there are other oversight bodies . )
oversight bodies.

specifically targeting the executive.

) o ) ) ) ) Enforcement
3. The scope of action of the existing oversight bodies varies according to
the requlated area of ethics concerned. In other words, issues such In the absence of oversight bodies or established sanctions, as is the
as interest declarations and ex-post employment restrictions may case of Belgium, Denmark, Finland, Germany, the Netherlands and
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Sweden, the system relies on political accountability. In countries with
more established regulatory procedures and mechanisms, our mapping
suggests that there might be a single solution or a combination

of solutions, depending on the nature of the practised misdemeanours

and sanctions in place.

As explained in the Norms section, when there are ethical rules

in place, sanctions may apply (although this is not always the case, as
sometimes regulatory instruments, such as codes of conduct, do not
foresee penalties for breaches). The nature of the sanctions depends
on the type of instrument that governs the specific regulatory issue,
i.e., whether it is ruled by hard or soft law instruments. There are three

types of sanctions:

1. Criminal or administrative penalties. Where the former are
imposed by courts and the latter by public administration.
Criminal sanctions occur in countries without non-criminal
enforcement mechanisms or when an ethical breach detected

by an oversight body that may constitute a criminal offence

is reported to a court. Usually, the criminal offence is related

to bribery, corruption, embezzlement or financial crimes.
Administrative penalties can be applied by administrative courts
or by administrative order in the form of reprimands or fines and

can result in debarment or removal from office.

2. Financial penalties or suspension of benefits are the most common
sanctions applied by enforcement bodies. Financial penalties

are imposed as lump sum fines or fines calculated in terms

of a percentage of monthly income. The suspension of benefits

is imposed on the set of benefits inherent to ministerial duties,

ranging from representation expenses or usage of government

facilities to criminal immunity.

3. Political responsibility ensues whenever no other penalties or
suspensions are imposed and are essentially used by countries
without enforcement bodies. They are issued by the parliament
or the PM to the minister in the form of dismissal from duties,
public discussion with the PM, or a public apology, depending on

the PM’s decision or the ministerial code’s requirements.

Enforcement is thus dependent on two factors. The first is the

nature of the governing regulatory instrument and the nature of the
respective sanction. A country may rely on different ethical regulatory
systems and have different enforcement mechanisms. For instance,

in the same country, assets declarations or incompatibilities may be
governed by hard law — and, consequently, enforcement is carried
out by courts — and the management of gifts or conflicts of interest
may be ruled by soft law, such as codes of conduct — and therefore,
be enforced by a dedicated agency with disciplinary, but no judicial
powers. In our mapping, we identified three enforcement bodies

and procedures:

1. Enforcement relies on the political system, i.e,, it is a prerogative
of the Prime Minister and, in some cases, of the parliament, to act
upon reports and/or recommendations of oversight bodies. The United
Kingdom is a paradigmatic case in that regard. Despite the power
of the Independent Adviser on Ministerial Interest to investigate
allegations of suspected breaches of the ministerial code, only
the Prime Minister has the power to sanction and dismiss the
Minister in question on the grounds of loss of confidence. Other

sanctions may apply depending on the seriousness of
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the case. For instance, the Prime Minister can also have a formal
discussion with the Minister and may require him to make

a public apology for ethical breaching as a form of punishment.
There is also the case of Spain, where the Office for Conflicts

of Interest is only responsible for opening disciplinary proceedings
and recommending sanctions and has no enforcement powers.
Sanctions can be recommended for minor and serious breaches
and can range from formal warnings to loss of severance
payments, debarment from office for up to 10 years or even
dismissal from duties. The sanctions applied to the misconduct

of Ministers are enforced by the Council of Ministers.*? Slovakia
has an uncommon accountability mechanism in place for ministers
in parliament. Like in most countries, the Prime Minister and the
government members are accountable to the parliament under

a general accountability procedure and can be dismissed by a vote
of no confidence. However, the parliament can hold a vote of no

confidence on specific ministers and dismiss them.*®

2. The oversight bodies also hold enforcement powers. This model

of enforcement is often associated with multi-purpose anticorruption
agencies. In Slovenia, the Commission for the Prevention of Corruption
can impose fines and conduct administrative investigations for
breaches of conflict-of-interest rules, restrictions on business
activities and asset disclosure obligations. It should be noted

that decisions taken by the Commission are subject to review

by the Slovenian High Administrative Court. The Commission can
enforce financial sanctions on the Prime Minister, ministers, state
secretaries, any cabinet member and the secretary general of the
government when they fail to comply with the obligations set
under the 2015 Code of Ethics for Government and Ministerial

Officials and the Integrity and Prevention of Corruption Act.

In Slovakia, the National Council’s Committee on Incompatibility

of Functions only acts if the President, government members and
state secretaries breach conflict-of-interest rules. Sanctions, such
as financial penalties of up to 12 times the offender’s salary, the
obligation to renounce outside activities or office dismissal, may

be imposed.

3. Enforcement is externalised to courts when the breaches in conduct
amount to criminal behaviour. In Poland, where misconduct
amounts to a serious offence, criminal law procedures apply.

The heavy reliance on criminal law is due to the absence of an
effective non-criminal enforcement mechanism that ensures
compliance with integrity standards. In France, sanctions for
financial misdemeanours related to asset disclosure obligations
are foreseen for cabinet members and can be enforced by the
Court of Audit and the Budgetary and Finance Disciplinary Court.
These can range from fines to repayment orders, the publication
of infractions or the sanction laid down by the Official Gazette. If
there are criminal liabilities, the allegations may also be referred
to judicial authorities. The High Authority of Public Transparency
and the French Anticorruption Agency have investigative powers to
assess integrity breaches and impose sanctions on cabinet

members.**
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Chapter 6
Case studies

France

Eric Phélippeau (Université Paris Nanterre) and
Sofia Wickberg (University of Amsterdam)

Introduction

The establishment of the French system of ethics self-regulation
concerning political actors of the legislative and executive branches
was driven both by scandals and the import of foreign best practices

promoted by international organisations (Wickberg, 2020).

Although the adoption of legislation regulating different aspects
of political ethics is not new in France, in particular regarding
incompatibility rules and other anticorruption measures, these efforts

have intensified over the past three decades.

The first major reforms of party financing and elections, as well as
those concerning the transparency of the assets and interests of public
officials, date from 1988, during the cohabitation between Frangois
Mitterrand and Jacques Chirac, and were adopted in response to

a succession of scandals that ravelled party politics, such as the Urba,

Luchaire and Carrefour du Développement scandals.

The design, adoption and implementation of these regulations cannot
be separated from ordinary political struggles. Political actors play an
active role or at least have an interest in disclosing information

to harm their political adversaries on ethical grounds. When ministers
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or parliamentarians mobilise around such policy issues, it is often

as much an attempt to clean up politics as a strategic positioning to
distinguish themselves from their opponents. We can add to this

that periods of cohabitation (when political parties may find it more
difficult to differentiate themselves politically) are conducive to political

mobilisations aimed at reforming morals, morality and political ethics.

Since the introduction of the codes of conduct and interest/asset
declarations, reforms have been driven by new scandals, pushing
decision-makers to strengthen controls and transparency obligations
(most prominently the Fillon scandal), especially in the aftermath

of elections, in order to show their concern and commitment towards
public ethics (even if that scandal-driven agenda tends to fade out
between scandals). This policy agenda is not really owned by any
political leader (see below) and, therefore, requires such events and/or
election periods to re-emerge. While it is not uncommon that scandals
open windows of opportunity for ethical reforms in France, they

have led to ethical reforms that served as political crisis management
tools rather than means to initiate policy work fully adapted to local

problems. Policy actors have imported policy ideas from abroad, and
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promoted them as best practices, even when they had been developed
for pluralist and/or parliamentary systems (as opposed to France’s
republican and semi-presidential system). Moreover, regulators
acknowledge that political actors are largely unaware of ethical
regulations and do not clearly understand what conflicts of interest

are and what obligations must be fulfilled in this domain.*

Although the banner of public ethics has been recurrently waved

by parties on the left and, to a lesser extent, by right-wing parties,
those who have pushed for reforms in this domain are mainly small
parties such as the Greens or the centrist parties. That said, ownership
of the political ethics agenda is hard to claim, since both right-wing
and left-wing governments have initiated these reforms in response
to emerging scandals involving politicians from their party formation.
Another aspect that emerges from the analysis of parliamentary
debates regards the intra-group differences based on parliamentary
experience. For example, in the 2000s, the newly elected Green

MPs (such as Francois de Rugy) were more active in promoting
sunshine reforms to improve transparency in political life than their
longstanding senior MPs (such as Noél Mamére), who were more
circumspect on ethics regulation, perhaps because they were

more experienced in politics. The dividing lines are, therefore, not
simply ideological (left-right, populist-conventional). They can be
internal to a political party and echo the political experiences of the
elected officials beyond any partisan affiliation. The degree of
specialisation of elected officials can also influence the nature

and quality of their contributions to the legislative process. Some
elected officials (such as René Dosiére) have taken advantage of their

expertise on these matters by publishing works, mobilising media

attention, contributing to the public debate and succeeding in putting
some of these issues onto the agenda of public authorities. However,

such cases remain rare.

France has, nevertheless, rapidly evolved from a system with almost
no formal political ethics regulation to setting up a relatively
elaborate ethics infrastructure. Both the National Assembly’s

ethics commissioner (déontologue) and, more prominently, the High
Authority for the Transparency of Public Life®* (Haute autorité pour

la transparence de la vie publigue, HATVP) have established themselves
within the political and administrative landscape, extending their
prerogatives and budget. However, one challenge is that the resources
at their disposal remain insufficient for their prerogatives.” The
HATVP is responsible for overseeing the lobby register and the Ethics
commission of the civil service (Commission de déontologie de la fonction
publique) without being granted adequate additional financial/human
resources.” Despite these issues, incremental changes to the system
have also been initiated by ethics regulators (the déontologue of the
National Assembly and the High Authority for the Transparency

of Public Life), who regularly make recommendations to

improve political ethics regulation.

Political ethics, whether concerning revealed misconduct or ethics
regulation, regularly comes back onto the media and political agenda
after the break of a new scandal or before an election. However, ethics
regulation attracts less public attention than the repressive

aspects of the fight against corruption. The improvement of political
ethics regulation is a niche topic that only draws the attention of the
institutions in charge of regulation, a couple of specialised NGOs

(Transparency International France, Anticor, the Observatoire de
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I'éthique publigue) and a few academics — most of whom are

members of the Observatoire de I'éthique publigue. The recent
multiplication of these measures, and the tensions generated by their
application, are arousing the interest of specialised scholars and the
development of more numerous publications, some of which

are periodically listed by the HATVP (see Javary, 2019; Wickberg, 2020;
Kerléo, 2021).

Regarding public opinion in general, Pierre Lascoumes (2010) has
demonstrated a widespread tendency among the French to tolerate
wrongdoing in the public sphere and certain breaches of public

or private integrity. The complexity of ethical regulations and the
introduction of the new problem of conflicts of interest make it
difficult for citizens and the target population to better seize

the issue. However, complexity is also used by accused political
actors as a defence strategy, as illustrated by the recent reaction

of the majority to the minister Alain Griset, who was accused of not
declaring one of his bank accounts — “the public did not understand
what he is accused of and neither do we”.”° These analyses illustrate
how the French, faced with the many faces of public integrity,
constantly hesitate between tolerance and indignation. Ultimately,
this situation does not conduct the political elites to take the poor
esteem that their fellow citizens have about them seriously and put
institutions and policies effectively dedicated to preventing and

fighting political corruption in place.

These contextual elements make it possible to understand how France
has progressed in the domain of political ethics regulation. New
ethical rules — whether they concern the government, the parliament,

or political parties — have been adopted, but they remain open to
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new developments and continue to require the necessary means for
their implementation and public scrutiny to ensure their regular and

effective enforcement.

Executive branch of government

The notion of conflicts of interest, and the idea to prevent them
through written declarations, was initially transferred to France through
the public health sector. Following a series of dramatic public health
scandals in the 1980s and 1990s, including the contaminated blood,
growth hormone and asbestos scandals,” several measures were taken
to safeguard the independence of medical expertise.”® Martin Hirsch,
an important figure in the Ministry of Health during these crises,
played a pivotal role in transferring this policy innovation from the
public health sector to the political world. He used recommendations
from the OECD, the Council of Europe and Transparency International

and existing practices from Canada.””

A first window of opportunity opened in the late 2000s for a new
conflict of interest regulation, due to scandals in 2009 and 2010 that
raised the issue onto the public agenda. The most cited political
scandal, which triggered governmental action, concerns the relationship
between Eric Woerth, the then Minister of Labour, and Liliane
Bettencourt, one of the principal shareholders of L'Oréal at the time
(Phélippeau, 2011; Vauchez, 2019).%° The revelation of the Minister’s
possible conflict of interest, linked to suspicions regarding the finances
of the 2007 presidential elections, has put President Nicolas Sarkozy

in a delicate situation.®* Mediapart published its first article incriminating
Eric Woerth in June 2010, to which President Sarkozy rapidly reacted

by setting up a commission to formulate proposals to prevent conflicts
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of interest in September 2010. The commission was the first official
attempt to adopt conflicts of interest regulation targeting government
officials and high-level civil servants. President Sarkozy explicitly
requested the commission to take the “experience of great democratic
countries” into consideration, and Jean-Marc Sauvé, the chairman of the
commission, was eager to see France catching up with the “shift towards
prevention” taken by other countries and promoted by international
institutions.®® The commission’s report, presented to President Sarkozy
in January 2011, suggests that its work was inspired by the OECD’s
approach to conflicts of interest (Wickberg, 2020). In March 2011,
Francois Fillon decided to require ministers to declare their private
interests. The government also strengthened the existing system of asset
declarations, with the adoption of Law No. 2011-412 on April 14" 2011,
which provided for more severe sanctions for omitting to declare one’s
assets and broadened the oversight powers of the Commission pour la

transparence financiére de la vie politiqgue (CTFVP), (Phélippeau, 2018).%

The 2012 elections were a turning point for conflict-of-interest
regulation in France. Tl France managed to put corruption onto the
campaign agenda through a 7-point pledge on public ethics for
electoral candidates (based on the 2011 TI NIS report), (Phélippeau,
2011). This included a promise to adopt a policy to prevent conflicts
of interest,®* signed by almost all presidential candidates who
discursively competed to demonstrate their commitment

towards the fight against corruption.®® Shortly after his election,
Francois Hollande tasked former Prime Minister Lionel Jospin to set
up a commission to translate his campaign pledge to give the country

a “new democratic momentum and ensure the exemplarity of public

institutions” within the legislative proposals, including the prevention

of conflicts of interest concerning parliamentarians.®® The new
legislative proposals used the conclusions of the Sauvé Commission,
the recommendations of international institutions and domestic
NGOs (Tl France and Anticor), and foreign examples as a basis for
discussion. It came up with 35 proposals, including the publicity

of parliamentarians’ interest declarations and the creation of an
independent ethics authority (Wickberg, 2020).°” The event that
would open the window for new regulations occurred one month
after the Jospin Commission published its final recommendations.
After the scandal was revealed in 2012 by Mediapart, Jéréme Cahuzac
was found guilty of tax fraud and money laundering and sentenced
to three years in jail and five years of ineligibility (prohibiting his
participation in elections during that period).°® The Cahuzac scandal
tarnished the reputation of the new government and the untouched
image of Frangois Hollande conveyed during the campaign and®’
pushed the new presidency towards a state of moralisation shock (choc
de moralisation). On April 37, 2013, after hearing Jéréme Cahuzac’s
admission of guilt, President Hollande announced new measures

to be adopted, namely: reinforcing the judiciary’s independence,
fighting mercilessly against conflicts of interest, publishing the
private assets of ministers and parliamentarians, and introducing

a lifelong ineligibility sentence for anyone condemned for tax fraud
or corruption.”” The government tabled three bills on April 24*
2013: No.1011 on the fight against fiscal fraud and economic crime,”
and No.1004"” and No.10057® on the transparency of public life,

all providing for an accelerated legislative procedure.”™,” Acting
under pressure, the government prepared the bills based on existing
suggestions (from the Sauvé Commission, past bills and the Jospin

Commission),”® despite the fact that none had much to say on the
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specific problem exposed by the Cahuzac scandal (tax fraud). Laws
No. 2013-906 and No. 2013-907 on transparency of public life
adopted in October 2013 were not created out of thin air, as often
suggested by the expression “panic laws”.”” They were based on ideas
about how to integrate the regulation and management of conflicts
of interest into the standing rules and procedures and a reflection on
the limitations of the 1988 rules on asset declarations and external
control (with a focus on illicit enrichment, lack of transparency and

insufficient resources of the oversight agency).”®

The current arrangements regarding the declaration of interests,
activities and assets are governed by laws No. 2013-906 and No.
2013-907 on transparency in public life. French officials (including
members of the legislative and executive branches of power) currently
need to file two separate declarations: one concerning their assets

and another one concerning their interests and activities, making
France an odd case in the international landscape of disclosure
obligations. All declarations of interest and wealth are submitted to
the HATVP and the parliamentarian’s Bureau of the Chamber. The
HATVP receives the declarations, verifies their content (accuracy,
completeness and constituency) and is in charge of publishing them
online. The declarations of interests and assets are published online
for members of the executive branch, providing the media, civil society
organisations, political opponents, and citizens with the possibility

of participating in the oversight of the president and ministers’
conflicts of interest and potential illicit enrichment. For members of
the Parliament, only the interest declaration is made available online,
as their wealth declaration is accessible physically in the prefecture

of the parliamentarians’ constituency.

Under French public law, the HATVP is an “independent administrative
authority”, i.e., a permanent body in the administrative structure
responsible for guaranteeing integrity amongst French public officials
that cannot be instructed nor ordered by the Government to take
specific actions. The HATVP is affiliated with the Government for
budget matters but has financial autonomy. The institution is not
answerable to the executive. It is solely subject to audit by the
Supreme Court of auditors and the Parliament (e.g., auditions and
parliamentary investigation committees) and control of administrative
and judicial courts.”” With regards to interest and asset declarations,
the HATVP can use “naming and shaming” techniques by publishing
its assessment of an official’s lack of compliance or calling on the
prosecution service since failing to declare assets

or interests, misrepresenting the value of assets and failing to submit
a declaration of assets or interests can lead to a penalty of three
years’ imprisonment and a fine of €45 000. As specified in GRECO's
Fifth Evaluation Round report (2020), “when checks on a declaration
of interests reveal a conflict of interest, the HATVP may recommend
that appropriate measures be taken to prevent or end it. This may
involve disclosing the interest in the question, not taking part in
deliberations in which the individual concerned has an interest or,

in some cases, giving up an interest, etc. Thereafter, if the problem
persists, the HATVP can take binding measures in the form of orders.
It may order any member of the government, except the PM, to

end a conflict of interest. Such orders may be published, and non-
compliance is a criminal offence with a year’s imprisonment and

a fine of 15 000 euros”.?° PMs are appointed by the President of the
Republic and are accountable to Parliament. In constitutional terms,

the exercise of their duties prevents them from being subject
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to orders, recommendations or opinions of an administrative authority,
even an independent one. In case PMs fail to tackle their conflicts

of interest, the HATVP has the duty to inform the President of the
Republic. Moreover, PMs must delegate their powers to another

minister when they consider there is a conflict of interest.

The influence of the HATVP has grown exponentially as it
progressively made its mark on the French political and administrative
landscape. While the institution was given relatively significant
powers from the start, the role of its first president, Jean-Louis

Nadal, as a moral entrepreneur contributed to reinforcing its influence,
broadening its prerogatives and providing it with additional
resources.”* The HATVP collaborates with the fiscal administration

to verify the content of declarations. As specified by the evaluation
carried out by the Council of Europe: “The HATVP also liaises with
the department for information processing and action against illicit
financial channels (TRACFIN) and the prosecution service. Monitoring
software has been developed to pool and check any relevant
information about public officials subject to declaration requirements
(from news items, social media, and various databases). When the
HATVP determines that a government member is not complying with
their tax obligations, it reports the matter either to the President,

in the case of the Prime Minister, or to the President and the Prime

Minister, in the case of other government members.”*

France’s multiannual anti-corruption plan for 2019-2021, prepared
under the guidance of the French Anticorruption Agency, requires
all ministries to develop and adopt a code of conduct.?® When the
GRECO conducted its evaluation in January 2020, only one ministry

had adopted such a code.?* While most ministries have created
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a function of ethics advisor or an ethics committee (référent/comité
déontologie), so far, only the Ministry of the Armies and the Ministry
of Europe and Foreign Affairs have adopted a code of conduct.

The circular of 23 July 2019 on the probity of members of government
indicates that gifts must be handed to the public institution collecting
movables (Mobilier National) or to the protocol service. It also
specifies that offers of private trips must be refused.®® Government
members are responsible for ensuring proper compliance with this
requirement by themselves and their private offices.®® There is no
specific body responsible for oversight and enforcement. For public
officials, disciplinary proceedings for breaches of the applicable rules
of conduct are initiated by the authority with the power to appoint
them, with or without consultation of the disciplinary board (the

latter is responsible for the least severe disciplinary measures).®”

Ministers cannot hold a national elective mandate nor enjoy the
status of a civil servant. A parliamentarian appointed as minister
needs to be replaced in parliament, whereas a civil servant must
suspend their status temporarily (placer en disponibilité). Ministers
cannot hold any profession during their mandate, nor can they
hold any trade union mandate. A ministerial mandate is also
incompatible with a series of other political and senior public
positions, such as President of the Republic, Ombudsman, MEP,
Judge of the Constitutional Court, Member of the Higher Council
for Broadcasting or the Economic, Social and Environmental
Council. The law does not prohibit a Minister from holding a local
mandate, but it has become a customary practice for Ministers to
renounce any local mandate after their appointment.®® The exercise

of an activity in the private sector by public officials, including
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cabinet members, after their term in office, is covered by the
Criminal Code, which provides for the offence of benefiting from

a conflict of interest upon termination of public office (revolving
doors).%? Public officials are prohibited from taking a private job or
receiving any part in a private enterprise they were entrusted with
supervising, with which they concluded contracts or issued opinions
on contracts, or recommended the competent authority to make
decisions or issued an opinion on such decisions.”” The HATVP
assesses the risks of public officials that find themselves in a conflict

of interest when leaving the office for a private job.

The President of the Republic enjoys jurisdictional immunity
throughout their term of office. In the event of a breach of duty, they
may be held accountable, which may lead to their removal from office
by the Parliament sitting as the High Court (Art. 68, Constitution).
Members of the government do not enjoy any immunity. They are
covered by ordinary courts if the acts concerned are not related to
their official duties. For acts performed in the discharge of duties
(Art. 68-1, Constitution), they are tried by the Court of Justice of the
Republic (CJR), which is composed of 12 members of parliament (half
from the National Assembly and half from the Senate) and three
Court of Cassation judges (elected for three years by their peers). The
CJR’s decisions on convictions and penalties are taken by absolute
majority and secret ballot.”* There are no specific statistics on criminal
prosecutions of political actors. However, the authorities indicated to
the evaluators of the Council of Europe that criminal proceedings are

in progress concerning several former presidential advisers.””

Governments are responsible for prioritising the issue and making

firm commitments. Some have introduced the need to improve ethics

regulation into their electoral programmes and, consequently, tabled
some reforms onto the parliamentary agenda. Such commitment varies
over time and across cabinet formations. The current government
has been less interested than the previous one in deepening ethical
reforms. Moreover, beyond the judicial process, the political survival
of politicians tainted by ethical scandals depends on their political
backing and the support of the president and prime minister (see,
for instance, the different treatment of Jean-Paul Delevoye, who had
to resign in December 2019 as soon as he was suspected of having

a conflict of interest, and the current scandal involving the Justice
Minister Eric Dupont-Moretti or Alain Griset, who are holding on to

their office at the time this report was written).

Legislative branch of government

Ethics regulation in the French parliament evolved from a system

of self-regulation with limited formal rules to a system of
co-regulation. While the notion of conflicts of interest was unknown
in the French legal system until the 2010s, such situations were, in
practice, prevented through relatively strict restrictions on
parliamentarians’ outside activities. Since 2011, parliamentary

ethics have been progressively formalised, and the responsibility for
oversight and enforcement is now shared between the parliamentary
management and an independent institution. Nevertheless, the

two chambers of parliament did not follow the same path. Ethics
regulation in the National Assembly can be qualified as co-regulation
since an independent déontologue oversees MPs’ compliance with
ethical rules together with the Assembly’s bureau. In contrast,

the Senate opted to maintain a system of self-regulation whereby

oversight is the responsibility of a committee of senators.
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Conflicts of interest were initially prevented by making certain
activities incompatible with a parliamentary mandate. There are several
restrictions on the mandates and activities that parliamentarians

can exercise.” Rooted in the principle of the separation of powers,
incompatibility first prohibited the accumulation of certain

public functions with a parliamentary mandate. For instance,

a parliamentarian cannot be cumulatively a member of the European
Parliament, President of the Republic and a member of the
government (parliamentarians nominated to the government must
renounce their seat in parliament, in accordance with article 23 of the
Constitution). Civil servants elected to a parliamentary chamber

must take a leave of absence to be allowed to sit in Parliament. It

is generally prohibited to hold a position within the civil service.”*
Parliamentarians cannot manage or be members of an independent
administrative authority except if they are appointed in their capacity
as a parliamentarian. A law adopted in 2014 made it illegal (as of 2017)
for MPs to cumulatively hold specific local executive mandates, such
as mayor, deputy mayor or (vice)president of a local government.”

In addition to the restriction regarding the accumulation of functions
within the public sector, parliamentarians are also prohibited from
holding managing positions in a state-owned company or a national
public establishment. Later, these restrictions were extended to
activities in the private sector. Parliamentarians cannot hold a managing
position in any private company or enterprise that receives public
subsidies or executes work for the State. Lastly, a parliamentarian
cannot start a consultancy activity during their mandate, though they
do not have to renounce it if they were exercising it before their
election. The initial bill on transparency in public life presented by the

government in 2013 included a complete ban on consultancy activities

for parliamentarians.”® However, this article was subsequently
amended to ban only new ones. This does not include professions
under a regulated status, such as lawyers, for instance.”” The
compatibility of outside employment with the parliamentary mandate
is a recurrent theme. It regained salience during recent discussions on

the prevention of conflicts of interest.”®

Indeed, while the Sauvé Commission, set up in 2010 by President
Sarkozy, was developing proposals for strengthening ethics
regulation for the executive branch, the government asked the two
chambers of parliament to develop their own policy to prevent
conflicts of interest. The Senate took the lead and created an ethics
committee (Comité de déontologie) in 2009 to advise senators on
ethical matters, based on a proposal from senators Robert Badinter
and Josselin de Rohan. The National Assembly’s working group

on conflicts of interest was set up later in October 2010 by the
President of the National Assembly, Bernard Accoyer. The working
group had two rapporteurs, Arlette Grosskost (UMP) and Jean-Pierre
Balligand (SRC), and was composed of MPs who had previously
promoted anti-corruption policies.”” The group conducted nine
interviews to inform its work, calling on many of the same experts
as the Sauvé Commission, including Daniel Lebégue, president

of Tl France, Yves Mény, and individuals responsible for advising on
ethical issues at the Bar Association, the civil service and the French
Agency for the Safety of Health Products. All of them suggested
the introduction of a public register of interests. Daniel Lebégue
suggested the use of the CoE’s definition of conflict of interest as
well as the introduction of a recusal rule and an ethics commissioner

(déontologue), which was also proposed by Jacques Fournier, from
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Ernst and Young France (Wickberg, 2020).

While the Senate opted for a formalised system of self-regulation, the
National Assembly chose a different approach, with the introduction
of a code of ethics and the creation of the function of ethics
commissioner (déontologue), thus opting for a form of co-regulation
(shared oversight between MPs and an independent institution),
following the British and Canadian examples. The working group

on conflicts of interest introduced an interest declaration as a legal
requirement for MPs, which was not meant to be public at first.

In its April 6™ 2011 decision, the Assembly’s bureau stated that the
déontologue is bound by professional secrecy and cannot disclose any
information received from MPs at the risk of being sanctioned.”*°
The parliamentary clerks assisting the working group on conflicts

of interest in drafting the code of ethics used the suggestions made
by the interviewees on how to structure the code, the report from
the Sauvé Commission and the information collected through
international benchmarking, with special attention to the British

example, whose policy principles were adapted to the specificities

of the French Parliament (Melin-Soucramanien, 2015; Wickberg, 2020)."°*

At first, the French code of conduct for members of the National
Assembly was only a list of principles (see Table below). The

rules regarding declarations and their enforcement were included

in a decision of the Bureau concerning ethics regulation.'° The two
last articles were added in January 2016, following the adoption

of Law No. 2013-906 and No. 2013-907 on transparency in public life
(see Section 1.1.4), a subsequent reform of the Assembly’s internal
rules in 2014, and the déontologue’s (see Section 1.2) suggestion to

revise the code in 2015 (Melin-Soucramanien, 2015). In France, the
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code of conduct is not accompanied by guidelines, as is the case
in Britain and Sweden. Instead, article 8 of the Code allows members
of the Assembly to consult the déontologue (ethics commissioner) with

their questions and concerns.

Table 12 National Assembly Code of Conduct (Code de Déontologie 103

General Interest

Members of the National Assembly must act in the sole interest of the nation and the
citizens they represent and must not act to favour any private interest or to procure
financial or material benefits for themselves or their families.

Independence

Under no circumstances must members of the National Assembly find themselves
in a situation of dependence upon a natural or legal person who could divert them
from fulfilling their duties as set out in this Code.

Objectivity
Members of the National Assembly may not act in regard to a personal situation
except in consideration of the rights and merits of the person in question.

Accountability (responsabilité)

Members of the National Assembly shall be accountable to the citizens they
represent for their decisions and actions. To this end, they must act transparently
in the discharge of their duties.

Probity

Members ensure that the resources at their disposal are used per their intended
purpose. They do not use parliamentary facilities to promote private interests.

(The previous norm, in place until October 9% 2019, reads as follows: Members have
the duty to disclose any personal interest that could interfere with their mandate and
take measures to resolve such conflict of interest for the benefit of the sole public
interest).

Exemplarity

All members of the National Assembly shall, in the exercise of their office, promote
the principles set out in this Code. Violations of the code will be sanctioned as
provided for in article 80-4 of the Rules of Procedures of the National Assembly.
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The Senate has a different set of ethical norms for its members that
are referred to as deontological guidelines (guide déontologique)
instead of code of conduct. The document is longer than the National
Assembly’s code, but the structure is very similar. It includes a list

of ethical principles (listed below), a chapter on participation

in senatorial activities, a chapter on external activities, a chapter on
Senators’ wealth and fiscal obligations, a chapter on contacts with
lobbyists, a chapter on gifts and hospitality, a chapter on parliamentary
assistants and a chapter on the use of financial resources and benefits.
Table 13 Senate Deontological Guidelines (Guide de Déontologie) ***
General Interest

During their mandate, senators must always put the general interest above any private
interest.

Independence
This principle refers to a state of freedom vis-d-vis private interests or foreign power.

Secularity
This principle refers to observing strict religious neutrality in the Senate and its
functioning.

Attendance
This principle refers to actual participation in the work of the Senate.

Integrity
This principle consists of accepting no benefit whatsoever, in any form, other than
ceremonial gifts of low value, in exchange for a parliamentary act.

Dignity
This principle refers to conduct which shall ensure the probity, respectability and
credibility of the parliamentary role.

Probity
This principle refers to the obligation of senators not to find themselves in a situation
of conflicting interests.

Regarding parliamentary assistants, the law on transparency stipulates

that parliamentarians must indicate the names of their collaborators
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in their declaration of interests. However, this transparency measure
was not accompanied by a broader reflection on the status of these
assistants and on possible ethical rules addressing their function.
Parliamentary assistants had increasingly become high-skilled
professionals yet underpaid and often working in unsatisfactory
conditions. In order to compensate for this mismatch, parliamentary
assistants often sought to combine their position with paid outside
activities for lobbying firms, sometimes without the consent

of their MPs/employers. Acting on behalf of these lobbying firms,
they would then introduce amendments to draft bills without the
knowledge of their MPs (Nouzille, 2006; Phélippeau, 2005). These
integrity threats had been voiced by some parliamentary assistants
and their representative organisations, demanding the introduction
of legislation changes in order to clarify their role and status in

the legislative process and, therefore, improve the credibility of their
daily work (Ghemires, 2021). Despite these alerts, until this moment,

no changes to the regulatory framework have been introduced.

Parliamentarians need to declare gifts of a value exceeding €150, but
the register is separate from that of their interests and assets (the
former being handled by the déontologue and the latter managed

by the High Authority for Transparency in Public Life — Section

1.2). The French code of conduct also provides for the possibility to
deposit gifts with the déontologue. Declared gifts of an unusually high
value can be stored by the Commissioner and sold by the National
Assembly at the end of the legislature (Melin-Soucramanien, 2015).
The practice of declaring gifts took a few years to be appropriated

by parliamentarians. After the code was adopted, few parliamentarians

knew about the obligation or cared to comply with it. Noélle Lenoir,
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a former déontologue, noted that she only received twelve declarations
during her mandate (2012-2014), with five coming from the same

MP. Ferdinand Mélin-Soucramanien, the third déontologue (2014~
2017), also received very few declarations. Since June 2017, the new
déontologue, Agnés Roblot-Troizier, received 110 declarations from 63
MPs,'°% suggesting that the rule has progressively been acknowledged
by MPs. The extension of the déontologue’s prerogatives to oversee the
use of the parliamentary allowance probably explains the increasing
visibility of the function. A parliamentary clerk indicated that MPs
had resisted declaring invitations to cultural or sports events since
they perceived it as “part of the [French] culture”.*°® Under Ferdinand
Mélin-Soucramanien’s mandate, the code was modified to explicitly

mention invitations to cultural or sports events.

The adoption of Law No. 2017-1339 on trust in political life allows
each parliamentary chamber to introduce a recusal register in which
parliamentarians finding themselves in a conflict of interest can
register their decision not to take part in a specific parliamentary
matter. The Resolution adopted on June 4* 2019, modifying

the rules of the National Assembly, introduces a public register

of recusals managed by the chamber’s leadership.’°” Its contents
are available in open data format.'°® The initial concerns regarding
the constitutionality of the procedure remain: recusals are not an
obligation but are left to the parliamentarians’ discretion.'°” For the
time being, only two members of the National Assembly are currently

listed in this recusal register."'°

The current arrangements regarding the declaration of interests,
activities and assets are governed by laws No. 2013-906 and No. 2013-

907 on transparency in public life. French officials (including members

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes )/

of the legislative and executive branches of power) currently need to
file two separate declarations: one concerning their assets and another
one concerning their interests and activities, making France an odd
case in the international landscape of disclosure obligations. Between
2011 and 2013, French parliamentarians had three declarations to
complete and submit until the interest declaration and the declaration
of outside activities were finally merged. During GRECO’s Third
Evaluation round on ethics regulation in parliament, the Council of
Europe qualified the disclosure system in France as “fairly complex”
because of the various declarations applicable to parliamentarians and
the ambiguity of their terms.** At first, parliamentarians were only
asked to file a declaration of assets. The need to declare their outside
activities and interests only became a legal requirement later. In 1988,
Law No. 88-226 on financial transparency of political life made it
mandatory for parliamentarians to file a declaration of assets in order
to detect any illicit enrichment resulting from their parliamentary
mandate. In 2011, Law No. 2011-410 made them declare their
professional activities to the Bureau of their Chamber (in charge of
verifying their compatibility with a parliamentary mandate and
seizing the Constitutional Court in case of doubt). In April 2011, the
decision of the National Assembly’s Bureau to create a code of conduct

2 which was

introduced an interest declaration for parliamentarians,
not enforced before the adoption of the 2013 laws on transparency

in public life.*? The HATVP receives the declarations, verifies their
content (accuracy, completeness and constituency) and is in charge

of publishing them online. For parliamentarians, only the interest
declaration is made available online; the assets declaration is accessible

physically in the prefecture of their constituency.
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Sanctioning MPs remains the prerogative of the National Assembly.
The main sanction provided for in the decision of the Bureau creating
the code of conduct is public exposure of the breach — “an Anglo-
Saxon style name and shame practice”.** The integration of the Code

in the Rules of Procedure of the Assembly provided for additional
sanctions through articles 70 to 73 of the Rules of Procedure. A breach
of the code could, therefore, lead to a simple warning, a warning noted
on the transcript, or censorship with or without temporary suspension
from office. The simple warning comes with a withdrawal of part of
the monthly salary. This also forbids all appearances on the premises

and participation in parliamentary work for fifteen session days.

Regarding interest and asset declarations, the HATVP does not have
any injunction power over parliamentarians (while it does for other
public officials who are required to declare interests and assets)

in respect of the separation of powers.”” The HATVP, thus, monitors
compliance with obligations to register interests and assets, verifies
the content of declarations and makes sure they are available to the
public. In case of late submission or incomplete declarations,

the HATVP informs the bureaus of the parliamentarian’s chambers,
which can seize the Constitutional Court, which, in turn, can
pronounce the parliamentarians’ ineligibility and their compulsory
resignation (démission d’office). Similarly, if the HATVP detects a potential
conflict of interest, it cannot ask a parliamentarian to resolve it.
Instead, it must inform the President of the parliamentary chamber,
who decides whether to apply the measures decided by the
chamber. Likewise, it is for the bureau of the Assembly to seize the

Constitutional Court to appreciate potential incompatibilities.
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Political parties

Few parties have implemented ethics norms or codes of ethics. It is not
possible to precisely determine when such normative frameworks
were adopted, although some codes seem to have emerged in the
second half of the 2000s. Disciplinary practices, such as informal
warnings regarding the conduct of certain party members and/or
officials, might have been applied from time to time prior to the

adoption of codes of conduct.

Before mapping self-regulatory efforts within political parties,

it is important to discuss the universe and nature of the French
political parties. A total of 591 political parties were required to file
certified accounts for the 2019 fiscal year. While the total revenue

of these parties reached €217,814,978, their average revenue was
€445,429, with a median revenue of €14,948. In view of this financial
information, only a handful of these party organisations actually
correspond to parties with a national scope and real capacity to

win important political office. This trend is not new. In fact, many

of the entities now called political parties correspond to associative
structures that existed before the adoption of the first laws on
political financing, dating from 1988-1990. These small partisan
organisations hardly have any internal rules or developed statutes and
even fewer codes of conduct or bodies in charge of enforcing political
ethics to their members, officials and representatives. But what about

the more established ones?*'¢

Few of them have developed such self-regulatory tools. They are not
constrained to do so by the regulations (see Poirmeur and Rosenberg,

2008). For instance, Eric Woerth was treasurer of the Union pour

108



un Mouvement Populaire (UMP) since 2002 and responsible for
overseeing the party’s accounts, a highly sensitive position. He

held this position for several years while being a minister (notably

of the Budget, Public Accounts and the Civil Service) before being
questioned (and finally cleared) in the Woerth-Bettencourt affair.

In an interview before having left his post as party treasurer, Eric
Woerth stated that “the General Inspectorate of Finance [had not]
shown that there had been no conflict of interest between [his]
functions as treasurer and as minister of the Budget”. Nevertheless,
he admitted that such a combination was controversial and hence
decided to resign. A few days earlier, during his televised speech on
France 2, Nicolas Sarkozy had indicated that he had told Eric Woerth
he wanted “him to devote himself exclusively to this important
pension reform, that his honour was now cleared, that the suspicions
had been lifted, and that (his) advice was rather that he should give
up this responsibility” as party treasurer. In short, what seems to force
party leaders to opt for a political conduct or practice in line with the
expected ethical norms is socio-political and media pressure rather

than internal legal constraints **".

Some party statutes and regulations often vaguely mention

integrity. Article 3 of the internal rules of the centre-right National
Rassemblement party, which deals with the loss of party membership,
sets five reasons for expulsion, the fourth of which is “serious breach
of probity”. Similarly, since December 2007, the centrist Mouvement
Démocrate party has had an ethical charter based on eleven points,
the third of which stipulates that “the Mouvement Démocrate

is independent of all economic, political or media influence. It is

thrifty with public funds. It promotes transparency and balance
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in public accounts and fights against all forms of corruption”. The
Socialist Party also adopted an ethics charter in October 2012. More
often than not, when a political party introduces the issue of ethics,
transparency or deontology into their party constitutions, statutes

and other internal legal frameworks, these concerns are echoed in the
run-up to an election, including a primary election. The goal is not so
much to promote public integrity or prevent corrupt political practices
but rather to list “the rights and obligations of candidates in this
campaign” (Les Républicains), “prevent disputes and shape behaviour”
(La République En Marche), guarantee the “discipline and coherence”
of political action or bring together the conditions for an “internal
debate” proscribing any “external denigration as incompatible with the

commitment” (Le Mouvement Démocrate).

As far as political parties are concerned, given the scarcity of tools

and the weakness of the rules to promote ethical conduct, it is hardly
surprising that things are underdeveloped on this side of their control.
However, several institutions have been created, for example: in Les
Républicains, a high authority responsible for organising the primary
elections; in the Macronist movement, an ethics commission; in the
Socialist Party, an ethics high authority; and in the Greens, a national
ethics committee. The public information available in these bodies

is often scant. The ethics commission of LREM is chaired by Jean-Pierre
Mignard, a lawyer and friend of Francois Hollande, who worked until
March 2016 in the ethics high authority of the Socialist Party. In the
newspaper Libération, Jean-Pierre Mignard explains that the commission
acts with “independent and impartial authority” and is composed of “three
to six members”, whose names he cannot reveal'*®. Article 6.2

of the Socialist Party statutes details the composition of the ethics high
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authority (nine full members and three substitute members) chosen for
“their professional competence and the moral credit attached to their
commitment. They declare that they adhere to the values of

the Socialist Party and to the charters”, their appointment being
“subject to the vote of the majority of the delegates of the National
Convention”. The same is true for the Greens, whose national ethics
committee is composed of six members, half are from the movement’s
bodies, and half are qualified personalities. This committee is supposed
to ensure “respect for the coherence between the values of political
ecology as promoted by the movement and the actions undertaken

by the movement’s bodies or by their leaders” and has “the right to
audit” and to give opinions “on the actions of the movement’s leaders
in the exercise of their mandate, all the movement’s bodies and legal
entities that depend directly on it”. The national ethics committee of the
Greens has four main tasks: (1) the careful observation of practices;

(2) the evaluation of practices considered ethically problematic; (3)

the collection of information, complaints, suggestions, observations,
intervention and advice; (4) and the constitution and transmission

of a critical and reflective collective experience. The Greens even
provide remuneration for the occupation of these functions. Generally
speaking, the composition of these bodies, as well as their missions and
actual work, remain largely unknown and unscrutinised. Sometimes,
names are specified. In most cases, these bodies appear to be held

by elected officials and professionals who are sympathetic to the party.

Therefore, the autonomy of these structures is hardly developed.

Political party officials are, of course, liable to prosecution and
punishment for a range of offences to public probity provided for

in the penal code. When these serious offences are eventually brought

to justice, they are handled by the courts. In fact, it is not uncommon
for these cases to be triggered by political rivalries, whether internal
or external. The initiatives taken by Arnaud Montebourg in the PS,
at the turn of the 2010s, are a perfect illustration. As a candidate for
the socialist primary elections, he campaigned on the theme of public
probity with no less personal interest in cleaning up the behaviour
of certain PS federations that were not necessarily favourable to

his candidacy. This was the case, for example, of the Bouches-du-
Rhéne federation, concerning which he published a damning report
in 2010, eleven years before the justice system finally seized the case
and pronounced sentences against one of its senior officials, Jean-
Noél Guérini. For its part, the PS waited until January 2014, four
years after the beginning of the judicial cases concerning Guérini, to
launch a procedure to exclude him, a clear sign of partisan resistance

concerning the disciplining of its members’ misconduct.**?

On matters related to the internal disciplining of party ethics, most
actions have been symbolic so far. Hence, it is hard to assess if the
adoption of new codes of conduct and ethics committees represents
a critical juncture and will play any meaningful role in that process
in the future. There is indirect evidence suggesting a generalised
mistrust towards internal ethics regulation among party elites,
particularly at the right of the political spectrum. In Hauts-de-
France, for example, when the region adopted a code of ethics, the
Rassemblement National party declared a desire to “corset elected
officials”*°. In the same way, when the PACA region inaugurated

a commission of ethics to avoid any conflict of interest among
elected officials, the National Front immediately criticised its lack

of independence and voted against its creation.”**
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Portugal

Luis de Sousa (ICS-ULisboa) and
Susana Coroado (ICS-ULisboa)

Four decades of reticent progress

Since the early 1980s, ethics regulation in Portuguese politics has
been a cumulative process, with little disruption and a double-
standard posture from political actors: on the one hand, pushing for
more regulation and oversight and enforcement; on the other hand,
resisting the adoption of any legal measures that could encroach and
constrain their interests, and dismissing any responsibility on poor
legislative and enforcement outcomes. Regulatory advances cannot
be dissociated from social-economic crisis, growing public concern,
intolerance towards corruption, an increase in scandals involving the
probity of political actors and institutions, greater media attention to
the topic, pressures from international actors, review mechanisms
and country ratings. Despite the successive waves of reform, the
overall perception is that there is no credible commitment from
political parties, parliament, and government to ensure a consistent
and convincing clarification and enforcement of ethical standards to

their members.

A decade after the 1974 Revolution that paved the way for the
democratic regime, political actors were forced to address and adopt
anticorruption measures with provisions that targeted their own
behaviour. The early 1980s anticorruption package was the first

of three regulatory reforms aimed at tackling political corruption
and unethical behaviour, namely through the introduction of public

control on the wealth of elective officials (Law 4/83). The second

regulatory reform went from 1993 to 1995, with the adoption

of a new incompatibilities regime, party and electoral financing,

the revision of the Statute of MPs and the setting up of a
parliamentary ethics commission. A third major reform took

place in 2019, with the legislative package on transparency. After
three years of work, the parliament approved amendments to the
incompatibilities’ regime, extended asset declarations to other public
offices and created a code of conduct for MPs. In the meantime,

the executive also adopted its own code of conduct. Two other
anticorruption reforms took place in 2006 and 2011, with a chirurgical

impact on ethics regulations.

These reforms mainly touched the legislative and executive branches
at national, regional, and local levels, senior public officials and,
more recently, magistrates. The ethical context in which political
parties operate has also changed. The financing of political parties
and electoral campaigns has been regulated since the early 1990s and
subject to some degree of supervision, with enforceable sanctions,
since 2005. The law has been reviewed several times with advances
and setbacks. Political financing regulation has inflicted some
changes in the internal organisation and functioning of political
parties, for instance, through the introduction of standard
accounting procedures and electoral financial officers. However, the
setting of standards of conduct inside party organisations — through
the revision of party statutes and/or the adoption of dedicated
codes of conduct — and the enforcement of those standards to
their members — through conventional jurisdictional bodies and/

or dedicated ethics committees — have remained excluded from

these regulatory efforts. Any self-regulatory measures inside party
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organisations have been voluntarily adopted by party leaderships and

only apply to a reduced number of parties.
Reforms and innovations

Although there have always been some rules of conduct applicable

to elected officials enshrined in various laws and other legal sources
since the early days of the Portuguese democracy, their oversight

and enforcement were primarily external to the institutions where
duties were discharged. The first developments took place in the
early 1980s and coincided with two IMF financial bailouts and the
accession process to the — then — European Economic Community.
This reform targeted individuals, and no mention was made of the
institutions where they discharged their duties. Asset declarations
were introduced in 1983"** to a limited group of political and senior
public officials and were submitted to the public prosecutor’s office
at the Constitutional Court. Asset declarations were only subject to an
unsystematic cursory check without substantive verification of their
contents’ validity and truthfulness by checking them against other
sources of information and overseeing possible variations of overtime
orin relation to comparable subjects. A similar situation regarding
the declaration of incompatibilities and impediments was introduced
in 1993."*° Political officials had to file a declaration of non-existence
of incompatibilities or impediments with the Constitutional Court
within 60 days of taking office. The declaration includes information
on paid and unpaid positions, outside activities, and company
holdings. The Constitutional Court was responsible for overseeing and

enforcing the applicable sanctions to the declarants.

The mid-1990s witnessed one of the major innovations regarding
ethics self-regulation in national political institutions (government
and Parliament): the introduction of a Register of Interests under
article 26 of the Statute of MPs (Law 7/93) and article 7-A of the
regime of incompatibilities and impediments (Law 64/93). The Register
of Interests for MPs and government members is kept and managed
by the Parliament and is available online for public consultation.
Completing the register does not preclude MPs or members of the
government from disclosing any apparent, potential or actual conflict
of interest that may arise when pursuing public business. Article

27 of the Statutes of MPs is clear in this regard, requiring MPs to
declare their interests whenever taking part in parliamentary sessions
or works. However, the extent of an oral or written declaration
before engaging in parliamentary business is limited: it only concerns
interests that may lead to a direct advantage and are obtained from
the law or parliamentary resolution under consideration. Although
this legal provision is intended to strike a balance between a more
static compliance-based register and a more dynamic and voluntary
disclosure of interests that may question the MPs’ objectivity or
impartiality, the way it is framed severely limits its application.
Moreover, no penalties are provided for MPs and members of the
government who fail to register or declare their interests while

pursuing public business.

The adoption, in 1995, of a permanent parliamentary ethics
committee, currently the Transparency and Statute Committee, was
also a symbolic outcome in this process. The legislator did not give
the committee’s design sufficient thought and consideration. This
is neither a novelty in this domain nor specific to the Portuguese

case. Institutional responses in the anticorruption field tend to lack
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feasibility studies, benchmarking of the existing models and best
practices, evidenced-based proposals, and a thorough discussion of the
various available options among experts and practitioners. It is not
clear what is intended with this committee, what its composition
should be, how it should act, what competences and resources it should
have or to whom it should report; in a few words: what role it

should play in the national integrity system. The committee is not yet
a credible instrument for managing the ethical conduct of MPs~, and
the chances that such a body may gain some institutional relevance
are few, given its in-house nature, party-based composition and poor

relationship with anti-corruption CSOs and the media.

In 2019, as the outcome of an Ad-Hoc Parliamentary Committee on
Transparency in Public Life, the parliament approved a Transparency
Package. Some modifications were introduced to the regulation

of conflicts of interest, incompatibilities and asset disclosure. The
most significant ones related to political officeholders were:

i) the merging of the previous three separate declarations into

a single declaration of income, assets, interests, incompatibilities and
impediments; ** ii) the toughening of sanctions for non-compliance
with declarative obligations, which may now amount to prison
sentences;*” iii) the increase in the number of incompatibilities; ***
iv) the extension of gifts and hospitality rules to all political and
senior public officeholders;*” and the creation of a Transparency
Entity'®®. The Transparency Entity is an independent body that works
under the auspices of the Constitutional Court and is responsible for
assessing and supervising the single declaration of income, assets and
interests.”*? Its tasks are mostly administrative and do not go beyond

what were previously the obligations of the Constitutional Court
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and the parliament. By the beginning of 2022, the Transparency Entity

was not yet operational.

In addition, an anti-nepotism law was also enacted following media
exposure of the profusion of family links at the cabinet level, reaching
up to 50 individuals and 20 families between ministers and staff."*°
Besides husband and wife and father and daughter siting in the
Council of Ministers, special advisors or public officials had family
links with party and cabinet members.”** The new rules, applicable

to appoint cabinet advisors, support staff, senior officials and public
managers, forbid cabinet members to appoint relatives up to the
fourth degree of an officeholder’s collateral line, i.e., cousins.'**
Except for one case, which led to the immediate resignation of the
actors involved, the controversial appointments had not been made
by a direct family member, but by colleagues, in a case of cross-
nepotism, which the new law does not ban. In fact, the approval of such
legal provisions might have had the opposite effect, i.e., legitimising

a practice that, despite being condemned by public opinion,

is not unlawful.
Shortcomings

The incremental nature of adjustments, the peculiar tailor-made nature
of legislation and the importation of regulatory models in place abroad
have raised important aspects regarding the scope and efficacy of the
instruments adopted as well as the legislators’ willingness to change
their status quo. There are some general trends in conflicts-of-interest

reforms that should not go overlooked (De Sousa, 2002):

o The reactive and circumstantial nature of reforms — More often

than not, setting new impediments or restrictions to MPs’ private
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interests has come late in the day as a reaction to specific scandals
rather than a comprehensive and proactive attitude towards the
management of conflicts of interest in parliament. The drivers

of political reform have been the product of successive crises-
reactions to deep-seated practices. Where certain conflicts of
interest have gradually become unacceptable to public opinion,
political elites reacted to address public concern, but the reforms
were often cosmetic, that is, deprived of clear norms and
adequate instruments to ensure their effective application

and enforcement.

o Patchwork design of legal impediments — There is a tendency

to address by law the issues that individual and collective
(parliamentary) ethics are unable to manage on a day-to-day
basis. Therefore, the scope of application of impediments remains
strictly formal and denominative. The parameters used and revised
have been deliberately selective, addressing some instances

of conflict while leaving others untouched. Legal impediments
tend to regulate the exception, and officeholders have always
been keen to explore regulatory loopholes and the ambiguity of
legal norms: whatever is not proscribed by law becomes
acceptable, according to their in-group ethical frame. In other
words, entitlement comes before self-restraint and prudence.
Accumulation with other mandates, functions, jobs, or activities
is only abdicated when expressly imposed by law. This legal
minimalism has often made parliaments overlook apparent and

potential conflicts of interest.

o The tailor-made nature of rules and the minimum denominator

— Similar to other forms of political ethics regulation, conflict-
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of-interest rules are designed, adopted and implemented by the
very same political actors whose conduct they aim to regulate.
Changes to the regime of incompatibilities affect all MPs and are
often the outcome of intense negotiation and accommodation

between all major parties in parliament.

o The difficulty in managing conflicts of interest in a continuum —
Incompatibility rules only address situations of conflict that
threaten MPs’ probity while in office. In most cases, however, the
parliamentary mandate might have ended by the time a conflict
of interest was ascertained, and this poses considerable problems
in creating a lasting institutional culture against conflicts of
interest. Whereas rules on employment after leaving public office
have been imposed on civil servants and, to a much lesser extent,
ministers and government officials, there is no such conflict-of-

interest clearance applicable to MPs.
Pressures and public debate

As a long list of examples illustrates, scandals and pressure from
public opinion have triggered most ethics regulatory reforms. In 2016,
a controversy over a private sector job of a then MP and former
Minister — and most likely the detention of the former PM accused
of corruption 18 months before — led to the creation of an Ad-Hoc
Parliamentary Committee on Transparency in Public Office."** The
proceedings of this committee resulted, three years later, in the 2019
Transparency Package, including the first Code of Conduct for MPs.
That same year, another scandal involving cabinet members who
accepted travel, hospitality, and football tickets for the 2016 UEFA
European Football Championship, forced the government to draft and

adopt its Code of Conduct.***
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Pressure from international organisations has also played a role,
especially the UN, GRECO/CoE and the European Commission.
Their influence is twofold: first, the regular reviews and evaluations
conducted by these organisations place pressure on Portuguese
authorities to address their recommendations in the recurrent
anticorruption reforms; second, recommendations work as policy
diffusion channels, as policymakers look up to them for solutions

when legislating.

Nevertheless, reforms always seem to fall short in terms of robustness

or actual scope, as lawmakers seem to refuse to go beyond the bare

minimum to respond to public opinion and international organisations.

The impact of the latter is limited, as most recommendations are
ignored or not fully implemented. In 2019, Portugal was one of the
least compliant countries with GRECO’s recommendations concerning
the 4™ round of evaluation, especially with respect to parliament,

as none of the recommendations was fully implemented, and 80 %
were only partially s0.”*" In other words, lawmakers feel the pressure
and apply some international best practices to the extent they can
claim to have ticked the box. However, they do not fully translate
those practices. For instance, the 2019 Transparency Package created
an autonomous Entity for Transparency inspired by other countries’
experiences, namely the French HATVP. However, the Portuguese
version has no legal independence or powers, as it simply upgrades the
status of the Constitutional Court’s administrative department that

files and monitors interest and asset declarations.

Despite the external pressure — from public opinion and international
organisations — governments and political parties have made little

effort to open the regulatory process on ethics regulation in political

life to external inputs. For instance, the debate around the 2019
Transparency package was limited in scope and participation. No
international experts or practitioners were consulted or heard during
the legislative works, and auditions of national stakeholders were
rather limited. The drafting of the government’s Code of Conduct
was an even more exclusive process, as there is no register that the
cabinet has consulted any experts or civil society stakeholders. The
process was also rather quick, as only two months passed between the
breaking of the scandal and the approval of the Code by the cabinet.
In 2020, the government approved a National Anticorruption
Strategy (ENAC). Being the first document of its kind, the strategy
largely ignored political corruption and focused mainly on the

public and private sectors. Moreover, despite being placed under
public consultation, the ENAC was never submitted nor discussed

in parliament.

Moreover, the reforms always seem to fall short of ambition, scope
and depth. The consequence has been a succession of reforms and the
multiplication of regulations and entities without a coherent

and credible clarification of what those standards should be and how
they should be enforced. Scandals keep piling up, while institutions
and politicians continue to be unable or unwilling to prevent or
sanction misdemeanours. With poor quality regulation and even
weaker enforcement, ethical conduct and regulation is still an issue up
for debate.
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Political parties

Neither the law on political parties nor the law on party and campaign
financing require parties to adopt internal norms, oversight, and
enforcement mechanisms for disciplining the ethical conduct of its

156 states

members, officials, and representatives. The party law
that parties must be internally democratic (Article 5), pursue their
aims in a transparent manner (Article 6), and have a statutory,

internal jurisdictional body (Article 25). Article 28 of the Party Law

is exclusively dedicated to the internal jurisdictional body. However, it
only covers its composition, not its role within the internal governance
structure of political parties. The law requires these bodies to be
elected and sets an incompatibility rule to its members under the
principle of separation of powers — they cannot be cumulatively
members of the jurisdictional body and members of the party’s
executive and deliberative bodies — in order to safeguard their
independence and impartiality. It is up to the parties to decide the
institutional design of these bodies, how they should fit into

the internal governance structure, to whom they should be
accountable, what competences and resources they should have, what

their scope of action should be, and what role they should play.

Overall, these bodies have had a dual function under most party
statutes: on the one hand, they have been responsible for settling
internal disputes arising between members, governing bodies and
candidates (particularly regarding internal elections or candidate
selection processes), and deal with possible actions taken by external
bodies against the party as a legal entity (for instance, abusive
decisions taken against members challenged in the courts). On the

other hand, and in most cases, they are responsible for dealing with

alleged breaches of the rules set out in the party’s constitutional
and internal legal documents and applying disciplinary sanctions or

reviewing the sanctions applicable to party members.

Whereas the law does not consider the institutional design of internal
disciplinary bodies, it does set two important rule of law standards
for disciplinary action under Article 23: the legality of the decision, i.e.,
it shall not affect the exercise of rights and the fulfilment of duties
laid down by the Constitution and the general law; and its due
process, i.e., sanctions should always be subject to guarantees of a fair
hearing, the right of defence and the possibility of filing a complaint
or appealing against the decision. As already mentioned, the Party
Law also provides, under Article 31, that all disciplinary actions taken
against a member can be contested before the competent internal
jurisdictional body and that aggrieved party members, and any other
party body to that matter, may appeal to the Constitutional Court

against the internal jurisdictional body’s decision.

The introduction of codes of conduct and ethics oversight and
enforcement bodies into the internal governance structures

of political parties is a recent development, and it is unclear whether
similar legal review procedures apply. Although Portugal has one

of the most regulated party systems in Europe, the general party law
has been completely absent from self-regulatory efforts inside party
organisations. These recent developments have resulted from the
initiative of the parties and not from meta-regulation, i.e., they were

not dictated by law and are not applicable to all party formations.
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Parliament

The Statute of the MP was, for decades, the only document that
included some ethics provisions.**” First adopted in 1983 and still
in place, the statute underwent chirurgical amendments eleven times,
the last one being in 2009. Despite not having actual ethics guidance,

138

it regulates aspects such as loss of mandate'*®, incompatibilities,

impediments*®? and interest declarations.”*” The major shift towards
self-regulation of political ethics came in 1995, at the parliamentary
level, with the introduction of Chapter IV in the Register of Interests
under the Statute governing Members of the Assembleia da Repiiblica.***
For the first time, the parliament was involved in this regulatory
process through: the creation of a register of interests and the
enforcement of reporting obligations to MPs (Article 26); the first
tentative definition of potential conflicts of interests in parliamentary
activity (Article 27); and the creation of a new Ethics Committee
(Article 28) — recently renamed as Parliamentary Committee on

Transparency and the Statute of Members'*? — to oversee this process.

Then in 2019, in line with the Transparency Package, the Statute of MPs
was supplemented by the MPs Code of Conduct, which, contrary to the
former law, is simply a parliamentary resolution.”* The Code of Conduct
is rather limited in scope. Besides listing the ethical principles of freedom,
independence, pursuit of public interest, transparency and political
responsibility, and restating the MPs’ duties and obligations foreseen

in the statute, it only regulates gifts and hospitality. Thus, the main self-

regulatory instrument in parliament remains the Statute of the MP.

There are, in addition, criminal and administrative laws that also

inform and regulate self-regulatory instruments, rendering ethics

regulations somewhat dispersed. Still, the regulation of declarative
obligations and incompatibilities, which, for decades, was divided
into two different laws**“, was merged into a single act in 2019 —
the Regime for the Exercise of Functions by Holders of Political
Offices and Senior Public Offices (REFHPOSPU)*** — complemented
by the Law on the Constitutional Court (in connection with a breach
of the rules on incompatibilities and disqualifications and on asset

disclosure).

The regime applies to all political and senior public officeholders and
not just MPs.

Table 14 Regulation of assets and interests applicable to political and senior
public officials, Portugal

Statute of the Code

Scope MP of Conduct REFHPOSPU  Other

Conflicts of interest X

Outside employment or X
remunerated activities

Outside nonremunerated X
occupations and memberships

Holdings or partnerships X

Gifts, hospitality and travel X
invitations

Campaign contributions X

Financial, staff or
in-kind support provided X
by Parliament

Asset, liabilities and interest X
disclosure
Other financial interests X
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Oversight in parliament has changed over the years, with progresses
and setbacks. A Parliamentary Ethics Committee (PEC) was set up

in 1995 within the statute of MPs*“¢, with advisory powers. It could
issue opinions on matters relating to incompatibilities, incapacities,
impediments, immunities, conflicts of interest, suspension, and loss

of mandate, as well as on any other issues that may, in any way, affect
the Deputy’s mandate. When the PEC identified the existence of
impediments and incompatibilities, it issued an opinion to be approved
by the Plenary of the Assembly of the Republic, which would then
grant 30 days for the MP to put an end to the situation that gave rise

to the impediment.

In 2015, the PEC was downgraded to an Ethics Sub-committee
within the Constitutional Affairs Parliamentary Committee, only to
be replaced by the Parliament Transparency and Statute Committee
(PTSC) in 2019. Like its predecessors, the current PTSC is composed
only of peers (23 effective MPs and 23 alternates), reflecting roughly
the party representation in the plenary. The Committee is subdivided
into two working groups, one for interest declarations and another,

more recent, for the application of the code of conduct.

The scope of action of the PTSC includes conducting inquiries and
instructing processes related to violation of the law or the Rules

of Procedure and checking and issuing opinions on: incompatibilities
and impediments; the correctness of the interest declarations;
immunity lifting; MPs” powers; the suspension or loss of office and
conflict of interest situations; the eligibility and loss of mandate;
and facts occurring within parliament that may compromise the
dignity of an MP or the violation of duties.”” Who may request the

action of the PTSC, or what triggers it, may vary according to the issue

at stake. For instance, conflict of interest issues may only be requested
by an MP or the Speaker, while the assessment of the declarations’
correctness may take place either ex officio or at the request of any
citizen in the use of their political rights. The Transparency Committee

is also obliged to cooperate with the judicial authorities.

MPs can preventively approach the PTSC to ask for advice and clarify
potential conflicts of interest. The President of the Assembleia da
Repiiblica may also request the PTSC to review a specific case or
complaint. When the PTSC receives a complaint from outside, it must
determine its admissibility. It may also act on its own initiative if it

observes a breach of the Parliament’s rules and regulations.

There are no sanctions for MPs that do not follow the rules prescribed
in the self-regulatory instruments, except for faults that violate the
law, such as incompatibilities and impediments. For instance, if an

MP violates the REFHPOSPU by taking up an activity that might

be considered incompatible with public office, he will be required

by parliament to solve the situation. If the MP is unwilling to do so,
he risks losing office. However, if violations are related to the Statute
of MP or the Code of Conduct, such as failing to disclose

an interest or not registering a gift, no sanctions are applied because

the regulations do not foresee them.

Government (Executive)

Ethics within the executive are regulated by a Code of Conduct:

a self-regulatory instrument with no hard law value. Approved by each
cabinet at the beginning of office, the Code has had two versions
(2016 and 2019), with only minor language differences between

them.”® The Code focuses mainly on gifts, travel and hospitality,
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and the use of State resources. The regulation of conflict of interest
is mentioned, but it is not sufficiently detailed on definition,

prevention, or internal procedures.

Like MPs, cabinet members are also governed by the REFHPOSPU (the
Regime for the Exercise of Functions by Holders of Political Offices
and Senior Public Offices)**” and the Law on the Constitutional

Court. The Code of Conduct also applies to special advisors, personal
secretaries, and other experts working for the cabinet, in addition to

a dedicated law that governs their positions, i.e., the Decree-Law on
the Nature, Composition, Organic and Legal Regime of Government

Members’ Offices.'*°

There is no dedicated body or individual in charge of overseeing
compliance with the Code of Conduct by cabinet members or their
staff. The Code states that individuals are to answer to their principal,
i.e,, staff answers to the cabinet member they work with, deputy
ministers answer to their minister, and ministers answer to the PM. No
other sanctions are foreseen besides political responsibility, a concept
not defined in the code. In the end, the PM has the final word and
decides, based on the political criteria of the moment, whether he

dismisses an individual or not.

Cabinet members must submit an interest declaration to the

parliament’s services, which is published on the parliament’s website.
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Spain

Manuel Villoria (Universidad Rey Juan Carlos) and
César N. Cruz (Universidad Carlos Il de Madrid)

Introduction

The aim of this case study is to identify and critically analyse the
context and the measures that have been implemented in Spain

by political parties, parliaments and governments to mitigate possible
reputational risks associated with unethical behaviour. This will be
done based on two dimensions of work: internal codes of conduct

or similar standards and the internal bodies responsible for their

oversight and enforcement.

The work is divided into three parts. Each of them will be dedicated
to one of the three subjects analysed: government, parliament and
political parties. In each part, the process of ethical self-regulation

will be analysed diachronically, answering the following questions:
what has driven the existing self-requlatory reform?; and how was the public

debate around this topic?

In each section, there will also be a reflection on the main challenges
and achievements of the process. The most important and extensive
part will be devoted to the application of the existing self-regulation
framework at the party, parliament, and executive levels, answering
the following questions for each of these institutions: (i) at the norms’
level, What are the contents of the rules? and How extensive is the scope
of the standing ethics norms (codes of ethics, for instance)?, (ii) at the
oversight level, How is oversight being conducted? How independent and

proactive is it? and Does the body in charge have the necessary means
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and powers to do its job?; and (iii) at the enforcement level, How
is enforcement being conducted? How does it relate to oversight? and Does

the body in charge have the necessary means and powers to do its job?

Government (Executive)

The first regulations on incompatibilities and conflicts of interest,
dating back to the mid-1980s, were linked to the modernisation
and reform of the State. Law 53/1984, of December 26, on
Incompatibilities of Personnel in the Service of the Public
Administrations, which is still in force, included rules

on incompatibilities of public servants and senior officials.
Subsequently, Law 50/1997, of November 27th, was passed, but
it hardly added anything except a few extra requirements to be
appointed Minister or Secretary of State. Later, Order APU/516/2005,
of March 3, was issued — providing for the publication of the
Agreement of the Council of Ministers of February 18, 2005 —
approving the Code of Good Government for members of the

government and senior officials of the General State Administration.

This Code is no longer in force because a new one was enacted in 2013.

However, it was the first expression of an internal Code of Conduct for
members of the government and senior officials. This Code granted
the then Minister of Public Administration the function of

controlling compliance with the Code and submitting an annual report
of non-compliance to the Council of Ministers, with proposals for
measures to ensure its proper implementation. A function that the
ministers responsible for the report never exercised. The Code arose
more in the context of attempts to improve the democratic quality

of the system than in response to scandals.

However, after January 2013, the government began to suffer the
pressure of the so-called Barcenas Case'™" and gradually developed a series
of largely consensual rules and measures to try to reduce the impact of
the scandal. In the first semester of 2013, the Government submitted 40
measures to the parliament to strengthen Spanish democracy and fight
corruption. This programme led to the adoption of a resolution by the
majority in Congress, in February 2013, to address those problems.***

This national agreement included soft and hard measures. The former
concerned a programme called the “revitalisation of the democracy”.

The latter included the adoption of legislative proposals such as: the
Organic Law on Control of the Economic and Financial Activity

of Political Parties; the reform of the Organic Law on the Court of

Audit; the reform of the Law on Public Sector Contracting; the Law on
Execution of Public Functions; the reform of the Criminal Code; the
reform of the Law on Criminal Proceedings; and the Organic Law

on the Judiciary. The parliament agreed to discuss changes to the

proposal of the Law on transparency, access to information and good
governance and review issues such as lobby regulations, asset declarations,

modernised electoral campaigns and political floor-crossing or turncoat.

The new Code of Good Government for members of the government
and senior officials (political appointees) was incorporated into the
Law on transparency, access to information and good governance.
Towards the end of 2013, the Law on Transparency was approved
and published in the Official State Bulletin (BOE) (Law 19/2013,
enacted on December 9"). The new Law on transparency, access to
public information and good government had the triple objective

of increasing and strengthening the transparency of public activity

by obliging all administrations and public entities to actively disclose

Acesso rapido e Cover | Index | Foreword | Acknowledgements | Chapter 1| Chapter 2 | Chapter 3 | Chapter 4 | Chapter 5 | Chapter 6 | Chapter 7 | Conclusion | Appendixes | References | Notes )/

120



such information; acknowledging and guaranteeing access to
information, regulated as a right with a broad subjective and objective
scope; and establishing good government obligations with defined
consequences in case public officials failed to comply with them. The
measures related to good government establish the ethical principles
and behaviours that members of the Government and high-ranking
officials of the State General Administration should maintain. They
also clarify and strengthen the sanctioning regime applicable to
officials concerning their responsibility. The system aims to deliver
public officials that behave according to principles of effectiveness,
austerity, impartiality and, above all, responsibility. In order to achieve
this, the Law established a sanctioning regime structured according
to three types of infringements, namely those regarding conflicts

of interest, budgetary and economic management, and disciplinary
infringements. Additional infringements of the Organic Law 2/2012
on Budgetary Stability and Financial Sustainability were also included.
In the area of budgetary and economic management, sanctions were
included for violations concerning the waste of resources, ordering
payments without enough credit or against the budgetary provisions,
and not justifying investments of funds outside the foreseen budget.
This new code is a consequence of the Great Recession of 2008 and
tries to reinforce the principles of austerity in public management.

However, other than that, it hardly modifies the previous code.

In any case, the monitoring of compliance with the precepts of good
governance is attributed, in a very vague way, to the Council for
Transparency and Good Governance, a body created by the Law

on Transparency. The Chair of the committee is appointed by the

Government and only needs a simple parliamentary majority for its
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endorsement. The body’s competencies are not well defined, and its
composition lacks independence, i.e,, it lacks the representation of the
parliamentary opposition and the involvement of the civil society

in order to counter governmental influence. The Council of
Transparency and Good Government has encountered multiple
difficulties in performing its legal role. It had no President between
September 2017 and October 2020. On 20 October 2020, José Luis
Rodriguez was appointed the new President of the Council.

One of the Council’s objectives is to enact regulations for the
development of the Transparency Law, which has so far been
impossible. Usually, the Government challenges the Council’s decisions
on the right of access before the Courts when such right is against

its political interest. However, in these cases, the Council has to hire
private attorneys to defend its decisions, as the support of the State’s
Attorneys is not foreseen in the Law. Until now, the Council has spent
almost €300 000 on these judicial procedures. Considering that there

is not enough budget for the attorneys’ contracts, the situation is very
unfair. While the staff had an estimated growth of 15 % between 2015
and 2020, the increase in workload, only in claims, stands at 219 %.
Adding to this, citizens have also increased complaints and requests for
information by 177% and 460%, respectively. In turn, the number of legal
persons to be assessed on compliance with active advertising obligations
is estimated at around 100,000. The resources allocated to the Council
are not even sufficient for maintaining its activities. In short, between
2018 and 2021, the workload has increased, but the budget and active
staff have been decreasing. The Council’s budget for 2021 increased
from €2 256,290 to €2 386,010. However, so far, the Council has not
exercised its function of integrity oversight and has never required the

government to comply with the Code of Good Government.
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Regarding the system of responsibilities and sanctions (enforcement),
the regulation details all possible breaches of the principles of good
governance with great precision (Articles 27-29). Article 30 establishes
the penalties for non-compliance, which may be minor, serious or very
serious. For very serious breaches, the sanction would be dismissal

and the prohibition of being appointed to a new position for five to
ten years. The body in charge of opening the investigation in cases

of responsibility, at the proposal of the Ministry of Finance and

Public Administrations, is the Council of Ministers if the investigated
is a member of the government or a Secretary of State. If the member is any
other senior official, the decision is made by the aforementioned
Minister. The same applies to sanctions. If the accused is a Minister

or a Secretary of State, the Council of Ministers decides the sanction.
If not, the sanction is decided by the Ministry of Finance and Public
Administrations. Therefore, oversight and enforcement are not
entrusted to any independent external body. However, this Law has
been in force for eight years, and no decisions of this nature have been
taken yet. No one has been dismissed for not complying with the
Code of Ethics. We could, therefore, conclude that the system has not
been fully tested yet.

Two new laws were enacted in 2015 to improve the transparency
of the decision-making process, namely: Law 39/2015 on the common
administrative procedure (Ley 39/20185, de Procedimiento Administrativo
Comiin)**® and Law 40/2015 on the Legal Regime of the Public Sector
(Ley 40/2015, de 1 octubre, de Régimen Juridico del Sector Piblico)*>*.

The enactment of the two laws can be clearly considered an
improvement in terms of transparency. More concretely, these laws

entail the following:

« The obligation to implement e-administration to facilitate

compliance with the transparency law.

+ An administrative procedure to promote the principle of

transparency and publicity.

+ Public authorities must act in accordance with the principles
of necessity, effectiveness, proportionality, legal security,
transparency and efficiency when exercising legislative initiative
and regulatory authority. In the application of the principle of

transparency, public authorities must ensure access to the current

legislation and the documents used for its elaboration. Authorities

must also clearly define the objectives of the regulatory
initiatives and their justification in the preamble or explanatory
memorandum and enable potential recipients to actively

participate in the development of standards.

» Norms that constitute laws, regulations and administrative
dispositions must be published in official bulletins in order to

come into force and produce legal effects.

 Annually, the public administration must publicise a plan that
includes the legislative initiatives or rules that are planned to be
approved in the upcoming year. Once approved, the plan is to

be published on the Public Administration Transparency Portal.

+ An Inventory of State, Regional and Local Public Sector
Entities must be built as a public register that guarantees public
information and the organisation of all integrated entities.

The inventory must contain, at minimum, updated information
on the legal nature, objectives and financial sources of the public

entities.
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» General reuse of the systems and applications owned by the

administration.

These laws are also essential to improve the impartiality of the
decision-making process. According to the Law on the Legal Regime

of the Public Sector, any development of law must be subject to public
consultation through the web portal of the responsible authority.

This public consultation must capture the opinion of the individuals

or organisations that represent the group most likely to be affected

by the future law. The following issues must be addressed:

o The problems they intend to solve with the initiative;
» The need and opportunity for its approval;
+ The objectives of the norm;

+ The possible alternative solutions — both regulatory and non-

regulatory.

The draft text is to be made public for the broad consultation of all
those interested in providing input. In addition, it establishes the
mandatory nature of the Normative Impact Analysis Report and,
in particular, the inclusion of a system for subsequent evaluation

of the norm’s application, when mandatory.

Another important development regarding ethics regulation at the
government level was the enactment of the Law regulating the work
of high-ranking officials of the General State Administration. Law
3/2015, Article 12, states that:**°

« Senior officials shall exercise their functions and competencies

in a way that avoids conflicts of interest. When a decision

is affected by a conflict of interest, they shall refrain from making

that decision.

+ Senior officials with authority status shall refrain from
participating in administrative procedures when they affect

their personal interests.

+ Based on the information provided by senior officials in their
declarations of economic activities or other information provided
upon request, the Office for Conflict of Interest (OCI) shall
inform senior officials of the subjects or issues from which they

shall refrain from making decisions in the exercise of office.

« For senior officials without authority status, the bodies,
entities or organisations they belong to shall implement adequate
procedures to identify potential conflicts of interest and
disqualify the senior officials from making decisions accordingly.
Said procedures and the results of their implementations shall be
communicated to the Office for Conflict of Interest on an

annual basis.

« Senior officials must submit a written statement to their
supervisor, or the body appointing them, where they abstain from
intervening in administrative procedures that affect their personal
interests. This statement must also be communicated to the

Register of Activity within one month.

« Senior officials may resort to the Office for Conflict of Interest
for advice on the suitability of abstention in specific issues as

often as necessa ry.

« Senior officials should disclose their assets, activities and

interests.
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The body in charge of the oversight of Law 3/2015 is the Office

of Conflicts of Interest; this body is also responsible for investigating
the cases opened. The body in charge of opening the investigation

in cases of responsibility is the Council of Ministers, at the proposal

of the Ministry of Finance and Public Administrations, if the
investigated is a member of the government or a Secretary of State.

If the member is any other senior official, the decision is made by the
aforementioned Minister. The same applies to sanctions. If the accused
is a Minister or a Secretary of State, the Council of Ministers decides

the sanction.

The OCl is not a stand-alone institution. It is part of the Ministry

of Finance and Public Administration, although according to the law, it
shall act with full functional autonomy in the exercise of its functions.
According to the Transparency Portal, the OCl has 23 employees and
runs a two-million-euro annual budget. The Director of the Conflicts of
Interest Office is ranked Director General. Directors are appointed

by the Council of Ministers, at the proposal of the Minister of Finance
and Public Administrations, after appearing before the corresponding
Congress of Deputies’ Committee, which assesses whether their

experience, training and capacity are suitable for the position.

The asset disclosure system aims to introduce transparency in the
public sector and prevent conflicts of interest. Its objective is to rule
out illicit enrichment by making the patrimonial situation of high-
ranking officials public when they take up and when they leave public

office. This applies to all senior positions.

However, the transparency introduced by the asset disclosure system

is rather opaque, and governments have often failed to comply with

the legal requirements. For example, the contents of high-ranking
officials’ declarations of assets should be periodically published in
the official bulletin. However, in at last three years (2014-2017), the

previous government did not fulfil this legal mandate.

Regarding the mobility between the public and the private sector, the
regulation of revolving doors is included in Article 15 of the Law. High-
ranking officials cannot provide services to private entities that have
been affected by decisions in which these officials have been involved
for a duration of two years. The rules apply to the private entities

themselves, as well as affiliated entities:

+ Those who are high-ranking due to being members or owners
of a regulatory or supervisory body may not provide services
in private entities that have been subject to their supervision or

regulation for two years following their cessation.

» During the two-year period, senior officials cannot celebrate
directly or through entities in which they have a direct or indirect
shareholding of more than ten per cent, technical assistance,
services, or similar contracts with the Public Administration

in which they had rendered services, either directly or through
contractors or subcontractors, provided they are directly related

to the functions performed by the senior official.

+ Before entering office, those who have occupied a high-level
post must make a statement, during the two-year period, on

the activities they will carry out before the OCI.

» When the OClI considers that a private activity violates the

provisions, the interested party will be informed as well as
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the entity to which they will provide services. The OCI may then

formulate the allegations it considers convenient.

The breach of this obligation is considered a very serious offence and
can be punished. In this regard, unless there is a complaint, it is very
difficult for the OCI to know whether there has been a breach. Many
reports of the Office have been very favourable to politicians who
moved to the private sector. Even formal compliance with the two-
year period does not prevent ethically dubious situations. For example,
a high-ranking official from the Ministry of the Presidency moved
after two years and a few days to a company that had been awarded

contracts by the Ministry worth around 175 million euros.**®

Arguably, the prevention of conflicts of interest, in general, is not
adequately fulfilled by the system since there is no verification process
except in case of complaint. In general, it seems that governments are
not interested in overseeing the interest and assets of the political
appointees. The Court of Audit (Tribunal de Cuentas) stated that

the OCI did not use the (legal) possibility of collaborating with the
Internal Revenue Service and Social Security to check the veracity

of the data declared by high-ranking officials. It also failed to perform
its duty of verifying systematically, periodically and randomly if

the high-ranking officials have fulfilled their statutory obligations

by requesting additional information once the OCI received the initial

declaration.

The disclosure system established by Law 3/2015 only applies
to the executive branch of the government, namely, senior officials
in the General State Administration (GEA), including government

members, secretaries of state, and other public sector agencies.
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However, this does not apply to their relatives. In view of the above,
there are around 730-740 people obliged by law to disclose assets,
activities and interests. That means around 0.15 % of the people
working for the GEA (514,000 public officials in total™").

Article 22 of Law 3/2015 provides that to ensure greater transparency
in the control of the regime of incompatibilities, the Office

of Conflicts of Interest must issue a detailed compliance report to the
Government every six months (copied to the Congress of Deputies).***
This report includes information on the obligations to declare,

the infractions that have been committed and the sanctions that have
been imposed, and is published in the Official State Bulletin. The last

published report is from 15 February 2021.

Concerning enforcement, according to article 25 of Law 3/2015,
submitting declarations with untruthful data or fake or forged

documents is a very serious offence. A serious offence includes:

« Failure to declare economic activities, property and/or property

rights in the corresponding registers after being urged to do so.

o The deliberate omission of information and/or documents

required by law.

The late filing of declarations of economic activities, property and/or
property rights in the corresponding registers after being urged to do
so is considered a minor offence. As described in Article 25.3, minor

offences shall be punished with a warning.

Serious or very serious offences shall be punished with a statement
of non-compliance with the law and its publication in the Official

State Bulletin. The senior officials that commit serious or very serious
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offences as per this law shall not be eligible for high office for the next

five to ten years. In addition, very serious offences shall be punished

with:

« Removal from public office, unless the sanction is applied after

holding office.
« Forfeiture of the right to compensation after holding office.

» Obligation to return the unlawfully received amounts

corresponding to compensation after holding office, if applicable.

Until now, only seven cases have been opened against senior officials.
In three cases, no responsibility was found. In two other cases, a non-
compliance declaration was approved and, therefore, published in the
Official State Bulletin. In two other cases, officials were declared not

eligible to run for office for the next five years.

The Fourth Open Government Action Plan**? is based on a broad and
integrated definition of the Open Government that pivots around the
principles of Transparency, Accountability, Participation and Public

Integrity.

Within the third objective — to “strengthen ethical values and
mechanisms for consolidating the integrity of public institutions” —

there are five important commitments for the Executive:

» Regulation of an obligatory registry of lobbies

« Amendment of the law on incompatibilities of the staff at the

service of Public Administrations

+ Reinforcement of Integrity in specific areas: public integrity

and Artificial Intelligence

 Diagnosis and improvement of the systems of public integrity.
Development of risk maps, codes of conduct, ethics climate

surveys, self-evaluation guides and training for civil servants

+ Protection of whistle-blowers who report corruption, fraud or

violation of laws.

Finally, through the accountability exercise of the Presidency“?,

a new form of accountability has been added to the integrity system.
Every semester, the Government voluntarily provides information

to the public on the progress in fulfilling the commitments made
from the moment of the investiture and throughout the legislature.
The Accountability of the President follows the experience of the
United Kingdom, which, for the first time, structured accountability
in the Prime Minister’s Delivery Unit (now the Prime Minister’s
Implementation Unit), which is responsible for implementing

the Government’s priorities and monitoring compliance with its
programme. In Spain, there is a Planning and Monitoring Department
for the Governmental Activity of the Government Office’s Presidency.
The information made public through this new tool allows for
deepening the direct relationship between the Executive and the
citizenry, which connects with current forms of participatory

governance.

Parliament

A new Code of Conduct for Congress and Senate was approved

by consensus (except for the extreme right-wing party Vox) in October
2020'“". The approved document reproduces the bulk of the one

that governed Congress two legislatures ago. However, it added the

creation of a single Office of Conflict of Interests for the Spanish
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parliament instead of each Chamber having its own. This office —
whose task is to resolve interpretation doubts on the application

of the Code and raised by parliamentarians or the Boards — was
launched in February 2021, is headquartered in the Congress and is headed
by a lawyer appointed by the Boards of both Chambers. It must
maintain confidentiality on the cases that have raised doubts, prepare
an annual report on Code compliance, and make recommendations to
improve its effectiveness. This office is composed of parliament’s staff,
and its statute does not grant it the power to open an investigation

and apply sanctions'®?,

The text also establishes that the members of the Parliament (MPs)
must take measures to avoid a conflict of interest, i.e., acts that call
into question their objectivity and independence as parliamentarians.
In cases of doubt about a possible conflict of interest, the deputy

or senator may address, on a confidential basis, the Bureau of the
corresponding Chamber. If the conflict cannot be resolved,

the affected party shall inform the corresponding body’s presidency
before the debate on the item in question begins in the Plenary or

in a Committee session.

The new Code of the MPs prohibits parliamentarians from accepting
gifts, favours, or services offered to them for their position or
seeking to influence their parliamentary work. These rules already
applied to Congress, but now they also specify that such offers

may not be accepted by “their family environment”. The rules also
add that gifts may never exceed an amount of €150. In the Code

of the Congress, no amount was fixed. Gifts, discounts, and benefits
whose offer is unrelated to their political activity will be admissible.

The gifts received by an MP during official trips or when acting

in representation of parliament must be delivered to the General
Secretariat of the Chamber to be inventoried and subsequently

published on the Congress” web page of Deputies or the Senate.

Parliamentarians must report the activities they have carried out

in the five years before their arrival at the Chambers, detailing their
employers’ names and the activity sector in the case of employed
activities. The new Code obliges deputies and senators to fill

in their declarations of economic interests. These declarations and
declarations on patrimony and activities will be published on the
website of each Chamber. They must also report donations, gifts,

and unpaid benefits received during the five years before obtaining
their parliamentary status, including travel and invitations to events
that could cause a possible conflict of interest. They must also report
NGOs and other foundations to which they currently contribute

or have contributed, either financially or altruistically. Likewise, the
members of the Chambers must make public their institutional agenda
in the corresponding Transparency Portal, including the meetings held

with the representatives of any entity with the interest group status.

If any parliamentarian complains of non-compliance with the Code,
the Presidency of each House may open an investigation. The
investigation is handled by the corresponding Disciplinary
Commission of each Chamber. In case there is a violation, the Commission
may request a sanction. However, there is no sanction foreseen for

a breach of the Code of Conduct in the Rules of Procedure of the
Chambers, which makes it impossible to sanction a breach of

the Code. In short, the code is a step forward, but it may end up being
mere window-dressing because there is no system for monitoring
compliance by an independent body, nor are there any real sanctions

for non-compliance.
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In addition to the declarations of assets and activities, parliamentarians
must now declare their economic interests. All this is filed in the
Register of Interests of each Chamber. According to Transparency
International®®®, there is a notable difference between Senators and
MPs: Spanish Senators submit their declarations at the beginning or
within 30 days of the beginning of their mandate, a time limit that
does not apply to MPs. In the absence of an independent oversight
authority and new Rules of Procedure, there is no one to remedy

the situation or issue sanctions for those unwilling to comply. While
asset and income declarations for MPs were made available online,

in most cases, they were provided in data formats that were neither
accessible nor useful for data analysis, data searching or systematic
identification of red flags. In Spain, the declarations were made
available in PDF format, which required much technical expertise and,

at times, manual labour to turn them into useful data tables.

Besides the format of disclosure and publication, data collection

itself is problematic. There are often no standard forms or templates
nor specific guidelines for MPs and Senators on how to provide their
information, which generates highly heterogeneous data points.

In Spain, some parliamentarians provided their source of income as the
shares they hold in a company. Others provided only the company’s
name, and still, others provided both or none. The lack of clarity of the
categories, the absence of clear guidelines for filling in the forms, and
the lack of verification greatly fuelled this disparity or heterogeneity
of information. In Spain, it is not always clear which income was
derived from public-sector and private-sector jobs. Furthermore,

critical information is lacking.

Considering all these pitfalls and the approval of the new Code

of Conduct for Congress and Senate, on 29 November 2020, the
Congress Bureau approved the necessary administrative procedures
for the deputies to submit their new declarations of economic
interests. According to some parliamentarians, this new model

is better, but it still has many pitfalls'®“. The period for submitting

the new declarations has ended on 16 February 2021. As of August
2021, no independent anti-corruption agency or equivalent institution
was tasked with overseeing the Spanish asset and income disclosure

system for MPs and Senators.

Finally, it is important to note that in April 2021, the Socialist
parliamentary group submitted a proposal to reform the Rules

of Procedure of Congress. This proposal, which is now being studied,
although there is no guarantee that it will go ahead, establishes
important new features. First, it defines interest groups, establishes
the Register of Interest Groups, incorporates a Code of Conduct

for Interest Groups, and creates new transparency obligations for
Members of Congress. Second, it requires a legislative footprint report
for each legislative initiative. Third, it establishes infractions and
penalties for deputies and for non-compliance with the new rules for
Interest Groups. Within this framework, sanctions for non-compliance
with obligations related to declarations of assets, activities and
interests are introduced for the first time and can go as far as removing

MPs from office or withdrawing their salary complements.

Political parties

Regarding self-regulation measures, political parties in Spain‘®® have

made progress mainly regarding the design and adoption of codes
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of ethics and/or conduct. These codes have been, in some cases,
supplemented with other prevention mechanisms, such as whistle-
blower channels. However, these efforts have been carried out
without offering guarantees of effective compliance monitoring and
impartial application of non-compliance sanctions. In all cases, this
process of putting self-regulation mechanisms into practice has been
uneven and, except for the case of the Ciudadanos Political Party (Cs)
that reported annually starting in 2020, there is still a long way to go
and much opacity. Generally speaking, there has been limited progress

on this matter.

Despite the recent implementation of important legal changes, both
historical parties (Partido Socialista Obrero Espafiol PSOE, Partido
Popular PP, Esquerra Republicana ERC), and recent parties (Podemos,
Cs, Vox), have advanced in self-regulation strategies for different

motivations.

For example, in order to obtain political gain, some parties have
sought, thanks to self-regulation, to distance themselves from the
political corruption occurring in rival parties and, therefore, achieve,
through the announcement of the implementation of ethical codes,
a moral differentiation that would provide them added value (e.g. the
Popular Party case with its first ethical code of 1993 that sought to
take distance from the corruption of the governing party PSOE, or
the more recent cases of Ciudadanos and Podemos parties, which
sought to distance themselves from the corruption cases of the

Popular Party).

More recently, some political parties tried to implement self-regulation

mechanisms to escape from the pervasive effects (mainly on public
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opinion, but also at judiciary courts) caused by their own corruption
scandals. In these cases, the communicational strategy has been to
clean the house and draw a red line in order to try to break with the past
(e.g., the Popular Party case, with its current directives to reinforce its

code of ethics and distance itself from the previous directive body).

In contrast, two of the three younger parties that have advocated

the discourse of democratic regeneration (Ciudadanos and Podemos)
have proactively sought to implement self-regulation strategies.
These strategies could, at first sight, be classified as ambitious due to
their high standards and levels of self-demand. However, in the case
of Podemos, the party’s progress has operated without compliance
controls or guarantees, and recent ad-hoc changes by top leaders have

not been free of questioning by public opinion.

In addition to the legal change that finally recognised the criminal
responsibility of political parties in 2012, the most important fact
that explains the recent adoption of self-regulation frameworks

by parties was the change in the Political Parties Law in 2015, which
included the legal obligation to have a compliance system (Article 9
bis). Although this obligation does not currently entail any sanction
for non-compliance, if parties establish a compliance system, it serves,
in practice, as a legal safeguard tool so that political parties can legally
avoid or mitigate criminal responsibilities against possible corruption

cases among their members.

With the taking in place of the legal change in 2012, all political
parties were found to be at risk of criminal responsibility. It is not

a coincidence, especially since 2015, that all political parties (except
the PSOE, which had published its ethical code a few months before)
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have adopted an ethical code or reformed their ethical code or
updated the information on compliance mechanisms on their websites

to communicate the minimum elements required by this provision.

It is important to clarify that Articles 31 bis 2 to 5 of the Spanish
Criminal Code define the conditions and requirements that the
organisation and management models must meet to achieve

the exemption or mitigation of criminal responsibility. According to

Article 31, organisations must:

» Appoint a body or person responsible for the compliance, with

autonomous powers of initiative and control (Art. 31 bis 2,27,
+ Have an adequate criminal risks mapping (Art. 31 bis 5.1a);

» Have a detailed design of crime prevention protocols or
procedures (Art. 31 bis 5.2a), among which the obligation to

report possible risks and breaches;

+ Design the internal complaint and sanction mechanisms (Art.
31 bis 5, 4).

As already indicated, there is also a significant disparity between
political formations regarding the content and scope of their ethical
and conduct codes. The newcomer party (Vox) published a short
declaration of principles without any monitoring mechanisms and
guarantees of compliance. The document has more to do with the
party’s guiding values and ideological positioning than with ethical
standards. Another relatively young political party (Ciudadanos)
started to design an integrity management system based on

the regulatory business compliance model in 2018. The model was

finally adopted in 2019 and included a code of conduct, a complaints

channel, a compliance officer with decision-making autonomy, and

accountability instruments.

Once adopted and put in place, several of these codes of ethics

have undergone changes or calibrations of an incremental nature.

The important thing to note here is not the change itself but the
underlying reasons for these changes since they show how, in practice,
various political parties and their governing bodies instrumentalise

self-regulation at their convenience.

Some of these were ad-hoc changes to ethically enable politicians and
party leaders to act in the face of potential actions or decisions not
allowed by their current self-regulation. Examples include the case

of the party Podemos, with the particular use of official vehicles, or
the case of the PSOE, with the discussion to change their ethical
code to enable leaders to give legal pardons to the prosecuted
Catalan politicians, also accused of corruption crimes. In many ways,
these types of calibrations made by parties to their ethical codes are
particularly pernicious since they not only lower the ethical standards
and requirements initially established but also weaken the value of the
code as a useful instrument to prevent or mitigate risks associated
with unethical conduct (by convenience, it is the code that changes

and not the conduct or behaviour of the party’s leaders and members).

In addition, another negative effect is that it sends a message (both
internally and to the general public) regarding the permissiveness and
malleability of ethical principles and obligations and promotes the
idea that codes are not essential and are highly modifiable based on
convenience. An easily changeable instrument, when its narrative

and content — due to the current political situation — are
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bothersome and may contravene agendas, personal situations, or
priorities of senior party officials, will be changed when needed. The
press and the media have prioritised newsworthy events related to
how leaders of political parties (especially those who are part of the
current government) try to shape their ethical or conduct codes

at their convenience to ethically enable them and, therefore, avoid being

subject to internal sanctions.

It could be said that for the new parties (Cs, Podemos, Vox), the
development of these mechanisms (whether ambitiously or not) could
also have responded to the institutional need to contain or control
unethical behaviours of new members and collaborators, many of them,
politicians with experience who came from other political formations.

This phenomenon has been particularly visible in the cases of Cs and Vox.

Public debate around the advancement of integrity systems in political
parties has been very limited. Even though several Spanish CSOs

have contributed with ideas and proposals to improve the integrity

of political parties or reiterated the European proposals to advance

in this regard, Spanish political parties have designed their ethical
codes in response to a legal obligation, and without the implication

of militants, the civil society or the academia. Decisions around
instruments and their scope have always been limited to the governing
bodies, and rules have been defined (with the exception of the Cs)

in the absence of specific risk mapping efforts.

Table 15 summarises the key characteristics of self-regulation in ethics

and integrity for the most important Spanish political parties.

Table 15 Summary of codes of conduct and other self-regulation tools advancements in Spanish political parties

Esquerra Republicana

Ciudadanos (Cs) (ERO)

Partido Socialista (PSOE)

Partido Popular (PP) Vox Podemos

2015 Code of Ethics.
Feb. 1, 2019 2016
Code of Conduct

First code of ethics
and/or conduct

October 10, 2014

April 24,1993 February 2019 2014

Number of ethical

3 1 1

Reinforcement and/or No reinforcements
ad-hoc calibrations No ad-hoc calibrations

No reinforcements
No ad-hoc
calibrations

calibration in 2021 due to
the political issue of the
prisoners of the Catalan
“procés”

codes put in place 1 1 1993, 2009, 2018
201 Se July 2021 (it is
Current code > >€p., a modified version of
B Feb. 1, 2019 2016 Code October 10, 2014 2018 2019 .
of ethics the first document of
of Conduct
2014)
No reinforcements
Ad hoc calibrations:
Attempted ad-hoc No the obligation to resign

before imputations

Two main reinforcements. No ad-  reinforcements ; S
) ; or final convictions,
hoc calibrations No ad-hoc v
o personal use of official
calibrations

vehicles, protection
against legal harassment
or “lawfare”
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Esquerra Republicana

Ciudadanos (Cs) (ERC) Partido Socialista (PSOE) Partido Popular (PP) Vox Podemos
. Ethical code
. Code of Ethics .
Latest code name/ Code of Ethics and (annex Statutes) and ~ Code of Ethics Code of Ethics and Conduct PP of public . Ethical document
title Conduct and organic
Code of Conduct positions
Define general Define seneral Declaration of
obligations and oblil ati%ns and Define general obligations  Define obligations for all principles and
S specific obligations & —_— and specific obligations of ~ employees and managerial Declaration of  definition of general
cope specific obligations . ; , e o L
of party members and party members. National and organic positions of the principles and specific obligations
of party members and .
collaborators. scope Party. National scope of party members and
. collaborators ; -
National scope public officials
Elected or appointed
institutional and public Mandatory for all employees,
positions, temporary and managerial and organic
Representatives personnel, members of the  positions of the Party. The Code Members of Podemos
All organic and public ~ and public officials, executive commissions excludes the actions carried out Applicable to all "
o . ; - (militants), elected and
. positions, employees people linked to ERC,  (federal, autonomous, by members of the Popular Party ~ public officials L
Subjects : . - . . : . . internal positions, and
and contractors, associated or related  regional, municipal), and in exercising public functions or  and organic desi -
. o . ) e " o esignated positions of
supporters and advisers  entities, third parties  militants. positions. positions ublic responsibilit
and organisations A declaration of adhesion A declaration of adherence to the P P Y
to the code that must be code is offered, which must be
signed by the Obligatory signed by the obliged subjects
Charges is offered
Human rights,
participatory
Rigour and demand in the democracy, popular
performance of functions, sovereignty, equality
transparency, efficiency, 1st Defence vs discrimination, free
austerity, professionalism, and of Spain. 2nd dialogue and debate,
responsibility. With respect to the  Vocation of open primary elections,
. . . Law and regulatory compliance: service. 3rd non-participation in
Public service, Honesty, service to H 7 on - "
- . ) onesty, open government. respect for people’s dignity Consistency. banking products.
participatory dialogue,  society, transparency, \x . diversities: d i X h Discioli F > |
Princiol irit. freed dial ith respect to diversities: and equality, not accepting 4th Discipline. -or positions, salary
rinciples team spirit, freedom, respect, dialogue,

; . : austerity, honesty, favourable treatment and ethical ~ 5th Honesty. limitations, waiving
equality, progress and integrity and co- lani d effici behaviour in the f £ confli &th Loval £ privil derived
solidarity responsibility exemplarity and efficiency  behaviour in the face of conflict th Loyalty. of privileges derive

of interests, prohibition of 7th Work. from their condition,
receiving gifts, respect, sincerity,  8th Sacrifice. avoiding conflicts of
transparency and collaboration, 9th Justice. interest, promoting
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and avoiding the promotion of
hatred, hostility, discrimination or
glorification of criminal behaviour

10th Capacity.

secularism. Salary
limitations and the
receipt of remuneration
or complements outside
the position
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Esquerra Republicana

General and specific
obligations and areas

Ciudadanos (Cs) (ERQ) Partido Socialista (PSOE) Partido Popular (PP) Vox Podemos
Obligation to report non-
Ethics and democratic compliance to the Compliance
. . . . There are
exemplarity, respect Duty to report, Office. Regarding donations, no specific

for fundamental rights,
equality and non-
discrimination, health
and safety at work,
work-life balance,
sustainability,

Conflict of interest,
incompatibilities,
receipt of gifts, fight
against corruption, and
public contracting

respect for the
principles of political
action, environmental
commitment,
transparency (legal
obligations) fight
against corruption,
conflicts of interest,
influence peddling
and gifts

Actions in the event
of involvement in legal

proceedings, use of public
funds, gifts policy, political

action on pardons

management of economic
resources and party financing.
Regarding financial transparency.
In labour matters: (non-
discrimination and conciliation,
occupational health and safety,
contracts with third parties. In

the matter of gifts: influence
peddling, wealth management, use
of ICT, intellectual property rights,
duty of secrecy, taxation, and
prevention of bleaching

obligations, only
a declaration of
principles that

is closerto a
declaration of
alignment and
submission to
the directive and
the ideals of the

party

The obligations are
contained in an ethical
document with a high
level of specificity for
positions and appointed
officials

Defines compliance
guarantee
mechanisms

Yes. Non-compliance
is typified in the
disciplinary regime of
the party. Obligation
to report in the ethical
channel. A Compliance
Cabinet is created, a
specific entity with
decision-making
autonomy and powers
of supervision and
control

Yes. It is defined

as the position

of Head of
Compliance. It is
unclear whether
this position has
decisional autonomy
and powers of
supervision and
control

No. The existence of a
Regulatory Compliance
Department is noted, but

there is no reference to its

existence on the party’s
website. It is not known
if it is already formed and
if it has decision-making
autonomy or powers of
supervision and control.

Yes. The creation of a Regulatory
Compliance Body [NCB] is
indicated, but there is no
reference to its existence on the
party’s website. The Executive
Committee is the promoter

of the Regulatory Compliance
Programme. The development
and supervision of its operation
and compliance will be carried
out by the Guarantee Committee.
The NCB must develop,
implement, evaluate, maintain
and improve the Regulatory
Compliance Programme, which
will carry out periodic reports

No
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indicated that failure
to comply with any
of the provisions will
be considered a very
serious infringement
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Esquerra Republicana

Ciudadanos (Cs) (ERC) Partido Socialista (PSOE) Partido Popular (PP) Vox Podemos
Yes, with periodic
reviews and updates. .
The procedure No, a!though 't No, although it is indicated that
ensures a process Is indicated that eriodic reviews and updates
Defines procedures where thePcom liance periodic reviews and No Svill be made by the Guparantee No No
to make changes cabinet must isEue updates will be made committee Wi'{h the observations
an assessment to 2¥f??:rcompllance and recommendations of the NCB
be approved by the
General Council
Other instruments
Yes. Web form, although
it arises after the code.
Indemnity to complainants is
defined. Internal
Yes. Email, postal and management depends
on the subject matter
Yes. Web form, telephone address. of the complaint/claim
c . confidential, open. The  Confidentiality is mplal M .
omplaints and indemnity to whistle- offered. indemnit the submission of the No. It was announced in March
whistle-blower Y ! y information and the analysis 2021, but there is no evidence of ~ No No

channels?

blowers and penalties

for false accusations are

defined

for whistle-blowers
and penalties for
false accusations are
defined

made of the complaint/
claim by the Regulatory
Compliance Department,
the Federal Ethics and
Guarantees Commission, the
Data Protection Committee
or the Data Protection
Delegate, respectively

its existence yet

Accountability
mechanisms

Annual compliance
reports (Dec 2020)
available on the Cs
website

No compliance
reports were found
on the ERC website

There is an Ethics and

Guarantees Commission, Although it is indicated that the
but it is not clear whether ~ NCB will prepare periodic reports,
they will be public or it is not clear whether they will
not. There are no reports be public or not. These have not
or documentation on the  been found on the PP website
PSOE’s website

There are

no reports

or similar
documents
published on the
Vox’'s website

There are no reports
or similar documents
published on the
Podemos’ website
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Ciudadanos (Cs)

Esquerra Republicana
(ERC)

Partido Socialista (PSOE)

Partido Popular (PP)

Vox

Podemos

Other instruments

Others

It promotes the approval

and implementation
of ethical codes in the

administrations governed

by the PSOE. The
obligation of socialist
public officials to

contribute to the party’s

finances and not to receive
remuneration supplements
from the party is indicated

Although the code was approved
in 2018, and includes the need to
create an NCB, it was not until
2021 that the leadership of the PP
announced its forthcoming

Possibly, the
obligation to
have an ethical
code made
them reconvert
these originally
ten principles’
document and
rename it the
“ethical code”.
In May 2019,

a news item
reported the
hardening of the
ethical code with
several austerity
measures, but
neither this
document nor
similar news
were found

The latest version of
the ethical document
includes measures

to protect Podemos
leadership against

the lawfare scenario
in which they said,
several of the public
officials and leaders
of that formation are
being subjected from
the Judiciary. This
step has not been a
newsworthy event yet,
but it also reveals the
use of these ethical
mechanisms to try to
shield against Lawfare
practices.
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Sweden

Staffan Andersson (Linnaeus University) and

Thomas Larue (The Riksdag’s Evaluation and Research Secretariat)

Introduction

This case study of ethics regulation in Sweden focuses on parliament,
government, and political parties. In the first part, we discuss
parliament and members of the parliament, then in the second

part, government and ministers, and finally, political parties in the
third part. In the analysis of each of these three sections, we first
provide an overview of Swedish ethics regulation, where we look

at the norms guiding conduct, the oversight of these norms, and

how they are enforced. Secondly, we discuss the context and overall
debate around self-regulation. Doing so, we focus on what has driven
the self-regulatory reform of the current system and its features, the
public debate, challenges and achievements of the process, and to
what extent these issues are debated today. The section on political
parties deviates somewhat from this structure as we have divided it
into two parts. The first part looks at self-regulation in parties, and the
second part provides an overview of the legal framework and how it
has developed from minimal regulation to something more akin to the

European mainstream.

Parliament and members of parliament

Norms

The parliament (Riksdag) is comprised of 349 members of parliament

(MPs) elected directly for a term of four years under a proportional

representation system in 29 constituencies. Mandates are divided
between political parties, which receive at least four per cent of the
national vote. During their term in office, MPs may not step down
without the Riksdag’s consent. If, by committing a crime for which
the range of punishment includes a minimum of two years’
imprisonment, an MP is deemed manifestly unfit for office, they may
be dismissed by a court decision. Courts have deprived MPs of their
mandates in only two cases: One concerned an MP sentenced for two
cases of gross fraud in 1996, and another concerned an MP sentenced,
among other things, for abuse, obstruction of justice and unlawful
threats in 2001.

The Riksdag Act (Chapter 6, Art. 19) explicitly states that no MPs

may be present at a meeting of the Chamber nor a committee when

a matter that personally concerns themselves or close associates

is being deliberated. The above-mentioned provisions disqualifying
participation in meetings of the Riksdag are less stringent than the
corresponding provisions of e.g., the Code of Judicial Procedure or the
Administrative Procedure Act. Namely, MPs are only disqualified if
the matter at hand is directly linked to them. Thus, for example, an

MP who is a board member of a public authority can take part

in a decision to allocate funds to the same authority (see Committee
report, 1990:28). The term “close associate” is not explicitly defined

in the preparatory works of the Riksdag Act. However, some
analogous insights can be derived from a similar provision in the Local
Government Act (Chapter 5, Art. 47 and Chapter 6, Art. 28), which
prohibits members from dealing with a matter of personal concern

to themselves, their spouses, cohabitants, parents, children, siblings,

or any other person with whom they are closely connected. It is the
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responsibility of each MP to discern whether they face conflicts of
interest and, if so, to decide not to participate in a Chamber or
committee meeting. Such cases occur in practice but are not very
frequent. When an MP chooses not to take part in the consideration
of a matter due to conflicts of interest, their absence from the meeting
will be noted in the records, but no reasons will be stated. Examples
include a member of the Committee on Finance and also a

member of the Riksbank'®® General Council who choose not to
participate in the preparatory work of the Committee on Finance on
a possible discharge from liability for the Riksbank General Council.
In another example, members of the Committee on the Constitution,
who were former ministers, did not participate in the consideration
of matters in which the Government they had been part of had

been involved.

During a visit in 2013, an evaluation team from GRECO was informed
that the introduction of a code of conduct for parliamentarians had
been discussed but, ultimately, it had been felt unnecessary (see
GRECO 2013:13). However, several MPs whom the team encountered
spoke of internal ethical and conduct guidelines established

by a number of political parties and argued that it would be logical
for other parliamentary parties to follow that example. Several

other interlocutors clearly supported establishing a unified code

of conduct for MPs that would lay down clear common rules specific
to parliament. GRECO recommended that a Code of Conduct for
members of parliament be adopted and made easily accessible to

the public; and that it be complemented by practical measures for its
implementation, such as dedicated training or counselling. A code of

conduct was adopted in 2016 by the Speaker, the three Deputy
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Speakers and all group leaders of the eight parties in parliament. That
same year a new Act (2016: 1117) on the registration and processing
of gifts received by MPs was introduced, requiring MPs to register

gifts received in their official role.

In 2017, the Act (1996: 810) on the registration of MPs’ commitments
and financial interests was amended so that reporting obligations

on financial interests would be extended to include debts exceeding
a certain indexed amount (around €9 400). The Act requires (and

did so also previously) that the following assets be registered:
ownership of shares of stock in a company; assets in a partnership

or in an economic association or equivalent above approximately
€10 000; business property which is wholly or partly owned by an
MP; remunerated employment which is not temporary; agreements
of economic nature with a former employer (e.g. pensions or fringe
benefits); an income-generating independent activity which is carried
out by an MP in addition to the tasks performed in the Riksdag;
membership of a board or position of auditor in a stock company;

a partnership; an economic association or equivalent; assignments
performed for the Government or for municipal or county councils

if the assignments are not temporary; and permanent economic
benefits and secretarial or research assistance which have a connection
with the remit as an MP, if the support is not contributed by the
State, the MP or by their party. However, the law does not include
the financial interests of spouses and dependent family members

in the asset declarations for reasons of individual privacy. This is at
odds with the practice in a large number of Member States of the
Council of Europe, and it diminishes the scope of the parliament’s

self-regulatory institutional resistance against conflicts of interest.
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Moreover, the law lacks any real form of sanction: Should an MP fail to
submit an asset declaration within the required four weeks, the only
effect is that the Speaker of the Riksdag announces during a meeting
of the Chamber that this MP has failed to fulfil their obligations under

the law (i.e., name-and-shame).

Unlike ministers, MPs are not formally prohibited or restricted from
holding functions or engaging in activities outside the Riksdag,
whether in the private or public sector, remunerated or not.
However, MPs are, by all standards, perceived to be working full-
time as members of the Riksdag. For example, the Act (2016: 1108)
on remuneration to members of the Riksdag assumes that an MP

is on duty 365 days a year. In this context, state authorities have
also referred GRECO to the previous statements (e.g., Committee
report, 1983:3) by the Riksdag’s Committee on the Constitution,
which has emphasised that the work of an MP is not only carried out
in connection with formal parliamentary activities but also outside

— in a member’s constituency, within the party organisation, etc.

Besides the above-mentioned parliament-specific regulations, all other
administrative and criminal laws (e.g., on bribery) apply to MPs in the
same way as to ordinary citizens. Thus, under the Penal Code, taking

a bribe — (i.e., receiving, agreeing to receive or requesting an undue
advantage for the performance of one’s employment or function)

by “anyone who is employed or performs a function”, including

a parliamentarian —, is punishable by a fine or up to two years’
imprisonment (in aggravated cases, the penalty is six months to six
years of imprisonment), (Chapter 5, Art. 5a, ). MPs are only granted

a partial — and, in real terms, very restricted — immunity according

to Chapter 4, Art. 12 of the Instrument of Government. First, legal

proceedings (or other related decisions such as apprehension, arrest,
detention or other travelling restrictions) may not be initiated against
an MP on account of a statement or an act made in the exercise of their
mandate (i.e., during Chamber and Committee meetings or within
certain other bodies of the Riksdag) unless the Riksdag gives its
consent (by a qualified majority — five-sixths — decision). Secondly,
if an MP is suspected of having committed a criminal act, in any other
case, the relevant legal provisions concerning apprehension, arrest or
detention are applicable only if the MP (i) admits guilt, (ii) is caught

in the act, or (iii) the minimum penalty for the offence is two years’

imprisonment.
Oversight

Most oversight is done by the media and other external organisations
(or interested citizens). Media in Sweden are generally considered
independent. The level of pro-activity depends on the willingness

of editorial staff to scrutinise the MPs’ compliance with the rules.
Especially media — but also citizens — are well-equipped to achieve
any oversight-work they decide to perform. There are important
reasons for this. First and foremost, the Swedish constitutional law
grants citizens and media a unique and far-reaching level of access
to official documents. Civil servants enjoy vast rights and practical
possibilities to inform journalists since they are even permitted to
disclose classified information verbally for publication by a media
organisation (except information on e.g., defence or national
security). Public authorities are constitutionally forbidden to inquire
about press informants’ identities. Journalists are also prohibited

by the constitution from revealing informants’ identities (see the

Government section for more on these rules).
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A certain kind of slim and mostly formal oversight resides with the
Riksdag administration, as civil servants normally seek to ensure that
the rules are complied with and followed by MPs. However, this
oversight is restricted partly because of the comparatively restricted
size of the Riksdag administration staff and partly because of the
culture of the Riksdag administration, which first and foremost

sees itself as a service provider to MPs and political parties and not

a controller.
Enforcement

The enforcement of the different requirements of the laws and code
of conduct is voluntary and resides with the MPs themselves. For
example, each MP has the responsibility to discern whether they face
conflicts of interest and, if so, decide not to participate in a Chamber
or committee meeting. Of course, the interpretation and application
of the Riksdag Act’s disqualification rules is a sensitive issue since it
could potentially reverse the majority structure in a vote. Therefore,
one should have some tolerance with the system. GRECO (2013)
recommended that a requirement of ad hoc disclosure be introduced
when, in the course of parliamentary proceedings, a conflict between
the private interests of individual members of parliament may emerge
regarding the matter under consideration. GRECO concluded,

in October 2017, that this recommendation had not been addressed.
However, in light of the existing requirements put by the Act (1996:
810) on registration of MPs’ commitments and financial interests, one
could argue that some kind of oversight is possible, at least for media
and citizens. But still, enforcement must be considered a weak spot
for the parliament’s self-regulatory effort in this aspect (since MPs are

only required by the rules to fill in this registration once every four
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years, and any changes to the information registered must be made
by the initiative of each MP).

This abovementioned weakness of enforcement is highlighted by the
critic from GRECO (2013), which recommended that appropriate
measures be taken to ensure supervision and enforcement of

the existing and yet-to-be-established rules on conflicts of interest,
gifts and asset declarations by members of parliament. In 2017,
GRECO regretted that the code of conduct’s supervision mechanism
putin place (i.e., the Speaker, deputy Speakers and political party
group leaders) was weaker than the one presented in the first draft.
GRECO considered that the predominant partisan involvement in the
system, together with the absence of clearly stated sanctions for
violations of the code, makes it, taken as a whole, a weak mechanism.
According to the organisation (see GRECO, 2017), it would have been
preferable to entrust such parliamentary supervision, for instance, to
a standing committee or the Riksdag’s praesidium or administration
itself, which not only would have been impartial but also perceived
as such. Moreover, to be credible, the supervision system should have

provided for appropriate sanctions.
Drivers of ethics requlation in parliament

While there are some nuances in the reasons for